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Tue Supreme Court of Nebraska, in the re- 
cent decision of Shellenberger v. Ransom, 
have not only followed questionable precedent, 
but» have gone quite beyond its legitimate 
lengths in their reliance upon the decision of 
the New York Court of Appeals in Riggs v. 
Palmer (29 Cent. L. J. 470). In the latter 
case it was held that a beneficiary who mur- 
ders his testator cannot take under the will; 
in other words, that the wrongful act of the 
devisee effects an implied revocation of the 
will. In the Nebraska case a father murdered 
his daughter in order to inherit her property, 
and four days later sold the property toa 
third person. The court, reading into the 
statute of descent and distribution a disinher- 
iting clause, as the New York court, in Riggs 
v. Palmer, had read into the statute of wills a 
revocation clause, held that the daughter’s 
property did not descend to the father because 
of his crime, and declined to consider the 
question of the purchaser’s good faith. As 
we pointed out at the time, Riggs v. Palmer 
ought to be, but is not the law. The trans- 
mission of property by will is entirely a 
creation of statute, and the legislature having 
prescribed exactly how wills may be made, 
altered and ‘revoked, there is no room for the 
exercise of equitable jurisdiction by courts 
over such matters. The same thing may be 
said of the statutory rules governing the de- 
scent and distribution of property, and it is 
equally without the power of courts to alter 
or change its provisions. Ina case hke Riggs 
v. Palmer, where the controversy is directly 
between the criminal and the representatives 
of his victim, there is at least some justice in 
the conclusion of the court; but where, as in 
the Nebraska case,the contention is between a 
bona jide purchaser from the criminal and the 
representatives of his victim, the jurisdiction of 
equity which was, with at least questionable 
propriety, invoked in favor of the latter,might, 
with equal justice, have been applied in favor 
of the former. 





Tue serious mental incapacity of Sir James 
Stephen, of which we spoke in our last issue, 
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has evoked a good deal of comment on the 
numerous cases in which English judges con- 
tinue to discharge their duties with faculties 
impaired by great age, to the very serious in- 
jury of litigants. At present there appears 
to be no machinery for dealing with such cass. 
There is not, as in continental countries, any 
minister of justice, charged with a general su- 
pervision of the courts, and responsible for the 
character and competency of the judges; so 
that old judges, like old ministers, sometimes 
hold on to their places after hearing, and 
sight, and memory, and judgment have all 
become impaired. Our rule of retirement at 
seventy, compulsory in some States, seems to 
be looming up as a probable solution of the 
difficulty. But the English will never copy 
our system of turning old judges out in the 
world, without any provision for their decent 
maintenance. The rule of retirement in this 
country is by no means universal. Federal 
judges may retire at seventy upon half pay, 
and but few of the States have any provision 
on the subject. On the one hand, there 
should certainly be some way of preventing a 
judge from continuing on the bench, when he 
is incapacitated by any cause from properly 
performing judicial duties ; and on the other 
hand, judges should not be forced to retire 
without a good pension, so that his latter ofli- 
cial years will not be disturbed, nor his inde- 
pendence menaced by pecuniary cares. 





Ir is said that a Washington attorney has 
begun the publication of a monthly digest of 
the various decisions and opinions given in the 
offices and departments of the government. 
This is a new and rich field, and itis to be 
hoped that it will be well worked. The num- 
ber of persons, in the executive branch of the 
government, who make decisions now-a-days 
is astonishingly large. So great is the fed- 
eral business, and so immense is the corps of 
government officials at this time, that we must 
not only have solicitors detailed to each de- 
partment by the attorney general, but several 
law officers in every bureau. The newspapers 
tell of decisions of the comptrollers, the opin- 
ions of the solicitor of claims in the depart- 
ment of State, the rulings of the commissioner 
of patents, of pensions, of customs, of inter- 
nal revenue, of the land office, and many oth- 
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ers; but there has never been any one journal 
to give them all. Those decisions and adju- 
dications frequently affect large classes of per- 
sons, and are often of far-reaching impor- 
tance; but the public is generally ignorant of 
their promulgation. It is much to be desired 
that some journal should notonly record them, 
but fearlessly comment upon them as they ap- 
pear. Nothing is more needed than a little 
light cast upon the workings of our depart- 
ments, and strong, healthful criticism of their 
methods. 








NOTES OF RECENT DECISIONS. 





Limitations OF ACTIONS—RUNNING OF THE 
SraTtuTE—ABsENCE.—In Barney v. Oelrichs, 
11S. C. Rep. 414, the Supreme Court of the 
United States hold that under Code Proc., N. 
Y. 1849, c. 438, § 100, which provides that 
if, after a cause of action accrues, the person 
against whom it accrues shall ‘‘ depart from 
and reside out of the State,’’ the running of the 
statute of limitations shall be suspended 
during such absence, mere temporary ab- 
sence for business and pleasure varying in 
length from one to fifty days, and averaging 
two months in each year, does not operate to 
suspend the statute. Chief Justice Fuller, 
in reversing the lower court, discusses Pen- 
field v. R. R.Co., 134 U. 8S. 351; In re 
Thompson, 7 Wend. 43; Ungle’s Case, 4 
Wend. 682; Frost v. Brisbin, 19 Wend. 11; 
Engel v. Fischer, 102 N. Y. 400; and Bell v. 
Pierce, 51 N. Y. 12, which define the mean- 
ing of the term residence within the terms of 
the statute, and establish the principle that 
there must be a settled fixed abode, an inten- 
tion to remain permanently, at least fora 
time, for business or other purposes, to con- 
stitute such residence, of which intention there 
was, in this case, no evidence. The same con- 
clusion has been reached, in effect by many of 
the State courts ; and reference to decisions in 
Massachusetts, Maine, Vermont and New 
Hampshire will be found in the well considered 
opinion of the Supreme Court of Illinois, in 


Pells v. Snell, 130 Ill. 379; 23 N. E. Rep. 
117, where the terms of the statute were 
nearly identical with those of that of New 





York, and the court approved the definition of 
‘* residence’’ as given in Re Wrigley, 8 Wend. 
134; Frost v. Brisbin, 19 Wend. 11, and 
Boardman v. House, 18 Wend. 512. 


FepERAL Courts—Lien or JuDGMENT— 
Recorpinc—Act or 1888.—The decision of 
United States Circuit Judge Caldwell, in, the 
case of Dartmouth Sav. Bank v. Bates, 44 
Fed. Rep. 546, involving an application of the 
new act of congress of 1888, should be noted 
by practitioners in the federal courts. Prior 
to 1888, the lien of judgments in the federal 
courts was co-extensive with their territorial 
jurisdiction. Act Cong. Aug. 1, 1888, pro- 
vides that the judgments of the federal courts 
within any State shall be liens on property 
throughout such State, in the same manner as 
the judgments of courts of general jurisdic- 
tion of the State; provided, that if the State 
laws require judgments of the State courts to 
be recorded in other_counties before they be- 
come liens on lands situated therein, this act 
shall only be applicable in case provision is 
made for recording of federal court judg- 
ments also. Gen. St. Kan. 1868, c. 80, § 419, 
provides that judgments of State and federal 
courts shall be liens on the debtor’s lands in 
the county where rendered, and that ‘‘ any 
judgment’’ may be recorded in other counties, 
and become a lien from that time on the land 
of the debtor in such county. It was held 
that, under these two acts, a judgment in a 
federal court in Kansas was a lien only on the 
land of the debtor in the county in which the 
court was held, but that the lien might be ex- 
tended by recording the judgment under the 
State law. 





PARTNERSHIP—ADMINISTRATION—FIRM AND 
Private Crepitors.—The Supreme Court of 
Missouri in Hundley v. Farris, 15 8. W. Rep. 
312, decide an interesting question in the law 
of partnership. It is there held that on the 
death of a member of a firm leaving a part- 
nership estate, the holder of a note signed in 
the firm name, is not entitled to payment out 
of the estate of the deceased partner, until 
the individual demands against his estate are 
satisfied, though Rev. Stat. Mo. 1889, § 2384, 
provides that all contracts which by common 


| law are joint only, shall be construed to be 
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joint and several. Barclay, J., dissents. Sher- 
wood, J., says: 

Touching the principle involved in this litigation, 
Chancellor Kent remarks: ‘The joint creditors have 


the primary claim upon the joint fund, in the distri- | 


bution of the assets of bankrupt or insolvent partners, 
and the partnership debts are to be settled before any 
division of the funds takes place. So far as the part- 
nership property has been acquired by means of part- 
nership debts, those debts have, in equity, a priority 
of claim to be discharged; and the separate creditors 
are only entitledin equity to seek payment from the 
surplus of the joint fund after satisfaction of the joint 
debts. The equity of the rule, on the other hand, 
equally requires that the joint creditors should only 
jook to the surplus of the separate estates of thé part- 
ners after payment of the separate debts. It wasa 
principle of the Roman law, and it has been acknow- 
ledged in the equity jurisprudence of Spain, England, 
and the United States, that partnership debts must be 
paid out of the partnership estate, and private and 
separate debts out of the private and separate estate 
of the individual partner. Ifthe partnership credit- 
ors cannot obtain payment out of the partnership 
estate, they cannot, in equity, resort to the private 
and separate estate, until private and separate creditors 
are satisfied nor have the creditors of the individual 
partners any claim upon the partnership property until 
all the partnership creditors are satisfied. The basis of 
the general rule is that funds are to be liable on which 
the credit was given.’? 3 Xent, Comm. pp. 64, 65. 
Judge Story announces the samerule. Story. Partn. 
(Bennett’s Ed.) §§ 368, 365, 366, 377,382. It is well- 
settled law, as shown by the text-writers already 
mentioned, and others cited by counsel for defendant, 
that partnership creditors have a primary and exclu- 
sive claim upon the partnership assets of bankrupt or 
insolvent partners, when the same are administered 
and distributed. From this admitted right sprang the 
corresponding exclusive right of individual creditors 
to the satisfaction of their debts out of the separate 
property of the individual partners, and, until such 
satisfaction of such primary claim in either case, 
neither class of creditors is entitled to any share of the 
fund thus primarily devoted to the satisfaction of its 
own special indebtedness; the rule being, anc the 
plain equity being, that each estate may pay its own 
creditors. The great current of authority follows in 
this direction, and is recognized by the Supreme Court 
of the United States (Murrill v. Neil, 8 How. 414), and 
in a large majority of our sister States, as well as by 
the text-writers. They are collated in the brief 
of defendant’s counsel. A different rule was an- 
nounced in England during Lord Thurlow’s time, but 
afterwards the ancient rule was restored, as declared 
by his successor, Lord Loughborough, in Ex parte 
Elton, 3 Ves. 239. This is the generally prevalent rule 
in this country, as already stated. This rule is dis- 
tinctly and with emphasis recognized and asserted by 
this court in Phelps v. McNeely, 66 Mo. 554, where the 
contest was between a creditor of the firm and an in- 
dividual creditor as to which one was entitled to pri- 
mary satisfaction of his indebtedness out of the part- 
nership fund; and it was held that the partnership 
creditor was thus entitled, that his preference was not 
impaired by the dissolution of the partnership, nor by 
the fact that a deed of trust on the firm assets had been 
given by the purchasing partners to secure his indebt- 
edness to his individual creditor, and that, as against 
the rights of the firm creditor, such deed wasa nullity. 
This ruling, though standing alone, wou!d be decisive 





of this cause; for the priority of a firm creditor to be 
satisfied out of the firm property would not be lost by 
reason of the dissolution of the partnership, or perish 
by reason of the death of one member of the firm. 
Our statutes looking to the classification of demands 
against the estate of a deceased member of a partner- 
ship, and the distribution of his estate, have no effect 
whatever on such priority. They were not intended 
to have any such effect. The well-settled equities in 
such cases are not to be thwarted or overthrown by 
mere methods of procedure such as those statutes 
authorize. This point has frequently been thus ruled 
in States possessed of statutes similar to our own. 
Rodgers v. Meranda, 7 Ohio St. loc. cit. 192; Irby v. 
Graham, 46 Miss. 425; Smith v. Mallory, 24 Ala. 628. 
A different rule was at first announced in Pennsyl- 
vania by a divided court in Bell v. Newman, 5 Serg. & 
R. 91; but the views of Judge Gibson, as expressed in 
that case, finally prevailed. Black’s Appeal, 44 Pa. St. 
508. See, also, Level v. Farris, 24 Mo. App. 461, where 
the subject is exhaustively discussed by Philips, J., 
and authorities ably reviewed. Nor is the position 
here taken in any manner affected by our statute re- 
quiring all joint contracts to be construed as joint 
and several, and making provision for suit against 
any one or more of those liable. This was the 
equity rule upon the occurrence of the death of a part- 
ner long before the enactment of the statute. 3 Kent, 
Comm. 64. Statutes of that nature confer no addi- 
tional rights on the creditors of a partnership, nor 
upon individual creditors. Nor do they affect or vary 
the equitable priorities of the partnership creditors. 
2 Bates, Partn. 828, and cases cited. Indeed, they con- 
tain not the slightest tendency or intimation that way. 
The case of Shackelford’s Adm’r y. Clark, 78 Mo. 491, 
is not opposed to the views here announced, when 
rightly understood. Martin C., says expressly: “No 
principle in the law of partnership is better settled 
than that the creditors of a partnership have priority 
over the creditors of an individual member thereof in 
respect to the funds of the partnership.’’ But that 
was a case where there were no partnership assets at 
all, and no dissolution of the partnership in conse- 
quence of the death of one of the partners. The par- 
ties to the contract were all alive, and parties to that 
suit. Besides, there was but one furd in that case, 
and no occasion arose to discuss the priorities of dif- 
ferent persons to different funds, as in the case at 
bar. Such aright asis now being considered did not 
and could not arise in that case, and all remarks con- 
cerning it are but obiter. It is only where the dissolu- 
tion of the partnership occurs by reason of the death of 
a partner or the bankruptcy of the firm that the lien of 
the partnership creditors can arise. Story says: ‘*The 
joint creditors of the partnership, while all the part- 
ners are living and solvent,can enforce no claim 
against thejoint effects or the separate effects of the 
partners, except by a common action at law. It is 
only in cases where there is a dissolution by the death 
or bankruptcy of one partner that the right of the 
joint creditors can attach, as a quasi lien upon the 
partnership effects, as a derivative subordinate right, 
under and through the lien and equity of the part- 
ners.” Story, Partn. § 361. When there is no joint 
fund and no solvent partner, this makes an exception 
to the rule just mentioned. Jd, § 378; 24 Ala. supra, 
loc. cit. 636, and cases cited. These considerations 
mark the wide difference between the present case 
and the one in 78 Mo., on which the plaintiff so confi- 
dently relies. The case of Eaton v. Walsh, 42 Mo. 272, 
has no bearing whatever on this case. 
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CriminaL Law—Lotreries—PLayinG PoL- 
1cy.—The case of State v. Kansas Mercantile 
Ass’n., 25 Pac. Rep. 984, decided by the Su- 
preme Court of Kansas, will shed light upon 
the question as to what constitutes a lottery. 
It is there held that a scheme for the distribu- 
tion of prizes by chance is a lottery, and that 
ascheme generally known as ‘‘ playing pol- 
icy,’’ whereby an association sells for five 
cents, or any other specific sum of money, 
certificates or tickets which entitle the pur- 
chaser to a lead pencil of trifling value, and 
also permits such purchaser to select certain 
numbers, say 3-9-13, which, if all drawn by a 
blindfolded boy froma revolving wheel in 
which several numbers are placed, entitle the 
person purchasing the certificate or ticket toa 
prize of money much larger in amount than he 
has paid for his certificate or ticket, is a ‘‘lot- 
tery.’ Horton, C. J., says: 

The word “‘Isttery”? must be construed in the popu- 
lar sense, with a view of remedying the mischief in- 
tended to be prevented, and to suppress all evasions 
for the continuance of the mischief. A “‘gift-sale’’ of 
books isa lottery. State v. Clarke, 33 N. H. 329. A 
“prize candy’’ business is lottery. Hull v. Ruggles, 
56 N. Y. 424: Holoman v. State, 2 Tex. App. 610. 
“*Prize-concerts” are lotteries. Com. v. Thacher, 97 
Mass. 583; State v. Overtown, 16 Nev. 136; Negley v. 
Devlin, 12 Abb. Pr. (N. 8.) 210. ‘‘Prize-tickets” to 
induce subscriptions to newspaper constitute a lottery. 
State v. Mumford, 73 Mo. 647. ‘‘Raffles” at fairs are 
lotteries. Com. v. Manderfield, 8 Phila. 459. ‘*Draw- 
ing works of art’? constitutes a lottery. Governors of 
Alms-House v. Art Union, 7 N. Y. 228. ‘A public 
exhibition during which, and as a part of the adver- 
tised proceedings, presents were distributed among 
such of the audience as held tickets which answered 
to the numbers called at will by the exhibitor, held to 
bea lottery.” State v. Shorts, 32 N. J. Law, 398. 
‘*When a city or a government, in order to make anin- 
ducement for peopje to buy their bonds, holds out 
large prizes to be drawn by chance, or determined by 
lot in the manner in which prizes are usually deter- 
mined in honestly conducted lotteries, the mailing of 
circulars concerning such drawings, past and future, 
is a mailing of lottery circulars.” U.S. v. Zeisler, 30 
Fed. Rep. 499. “A scheme for the disposal of town 
lots, by the terms of which a number of lots are sold, 
and others are reserved to be distributed by lot among 
the purchasers of the first portion, so that the chance 
of obtaining one of the reserved prize lots forms a 
part of the inducement or consideratson for which 
each purchaser pays the price agreed on for the lot 
sold to him is a ‘lottery.’”? U.S. v. Olney, 1 Abb. (U. 
8.) 275. “Playing policy” has also been decided in 
New York to be a “lottery.”’ Wilkinson v. Gill, 74 N. 
Y. 63. In that case, Church, C. J., said that “a ‘lot- 
tery’ is defined by Webster ‘a scheme for the distri- 
bution of prizes by chance, or the distribution itself,’ 
and he defines ‘lot’ as ‘that which causes, falls, or 
happers; that which in human speech is called chance, 
fortune, hazard:’ and ‘to draw lots’ is ‘to determine 
an event by drawing one thing from a number, whose 
marks are concealed from the drawer, and thus deter- 








mining an event.’ Worcester defines ‘lottery’ as ‘a 
hazard in which sums are ventured for a chance of ob- 
taining a greater value.’ The language of Folger, J., 
in Hull v. Ruggles, 56 N. Y. 424, may be adopted as a 
result of the accepted definitions: ‘Where a pecuni- 
iary consideration is paid, and it is determined by lot 
or chance, according to some scheme held out tothe 
public, what and how much he who pays the money is 
to have for it, that is a lottery.’ Clearly, the busi- 
ness in which the association is engaged is ‘ta scheme 
for the distribution of prizes by chance.” It has all 
the essential features ofa lottery, and should be so 
construed. A purchaser of a certificate or ticket from 
the association does so with the hope or expectation of 
drawing a prize. His purpose is to try his luck at 
“Fortune’s Wheel,’ and not to get a lead-pencil. 
Within the definition of Webster and the authorities 
cited, the purpose of the association and its officers 
and agents is to establish and carry ona lottery. The 
purpose expressed in the charter of the association 
shows that purchasers of merchandise from the asso- 
ciation, with premium numbers, were to be entitled 
to the selection of other articles; that is, prizes. 
Therefore it is evident that the parties filing the char- 
ter and organizing the association intended to carry 
on “fa scheme for the distribution of prizes by chance ;’? 
that is, to establish “fa lottery.” This is unlawful. 


CriminaL LAw—TriAL—CHARACTER—AR- 
GUMENTS OF CounsEL.—The case of Bennett 
v. State, 128. E. Rep. 806, decided by the 
Supreme Court of Georgia, is of interest to 
criminal practitioners. It was there held error 
to allow the prosecuting attorney to argue to 
the jury that, since defendant had a right to 
prove his good character and had not doneso, 
his character was bad, although defendant’s 
counsel had, without evidence, argued that 
defendant’s character was good. Summers, 
J., after citing and commenting on the author- 
ities establishing the rule that the omission to 
show good .character does not justify a pre- 
sumption that the character is bad, says: 


In State v. Upham, 38 Me. 261, supra, the indict- 
ment charged the accused with having in his posses- 
sion counterfeit bank-bills. He offered no evidence 
of his general good character, but his counsel argued 
to the jury that from his position in society as post- 
master his character ought to avail him in aid of the 
common presumption of innocence. Counsel for the 
government argued that the want of such testimony 
authorized the jury to infer that his character was 
bad. Refusal of the court to instruct the jury, upon 
request, that this failure to offer such proof afforded 
no inference of guilt or that the character was not 
good, was held error. 

There are many authorities which hold that the law 
presumes that a defendant has a good character. This 
was held in the case of Stephens v. State, 20 Tex. App. 
269; and in the case of Cluck v. State, supra, the 
Supreme Court of Indiana held that the law presumes 
that every man has a good character, and that it would 
have been competent for counsel to have commented | 
on such presumption. This rule is also laid down in 
Sackett on Instructions to Juries, p. 500. In the case 
of Goggans v. Monroe, 31 Ga. 331, the defendant’s 
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counsel, in his argument, insisted that the plaintiff’s 
character-was bad, whereupon counsel for the plaint- 
iff requested the court to charge the jury that the law 
presumed the plaintiff to be of good character until 


the contrary was shown by proof. The trial judge 
refused to charge as requested, and this court held 
that “it was error in the court to refuse to charge, on 
request, that the law presumes the character of the 
party to be good until the contrary isj;proves.’? Jen- 
kins, J., in delivering the opinion, said: ‘‘Defendant’s 
counsel having argued that plaintiff’s character was 
bad, and this argument being likely tc prejudice his 
case before the jury, he was entitled to the legal 
presumption that, in the absence of evidence proving 
the contrary, his character was good; and it was error 
in the court to refuse to charge, on request, that the 
law did so presume.” But whether this be true or 
not, we hold that the court erred in allowing the 
State’s counsel to make this argument to the jury, 
although the latter had first violated the rules of court 
by going outside of the evidence. The fact that the 
prisoner’s counsel had violated the rule would not 
authorize the State’s counsel to do likewise. To hold 
that, because counsel on one side violates a rule of 
court in his address to the jury by making statements 
outside of the evidence, the opposing counsel, has the 
right to violate the rule in like manner, over objections 
of opposing counsel, would be to turn a court, where 
jusiice should be administered according to the rules 
of evidence andof law, into a town-meeting. We 
could as well hold that, if the prisoner’s counsel in- 
troduces illegal evidence, the State’s counsel can re- 
ply by introducing other illegal evidence; and this, we 
have held, cannot be done. Woolfolk v. State, 81 Ga. 
551, 8 S. E. Rep. 724. See also the case of Mitchum v. 
State, Ga. 615. 








CONTINUITY OF THE RELATION 
MASTER AND SERVANT. 


OF 


A master is subject to liability as such, so 
far as he and his servant are concerned, only 
when the latter is actually in his service. 
There are intervals of time between the 
formation and the termination of the relation 
of master and servant, during which itis sus- 
pended, and the attitude of the parties to 
each other is merely that of strangers. It is 
not acorollary of this proposition that the 
actual engagement of the servant in labor for 
the master is essential to the existence of the 
relation of employer and employee. Lord 
Chancellor Cranworth observed that while a 
master is only responsible during the time a 
servant is engaged in his employment, these 
words must be taken with great latitude.! 
The servant is to be deemed in the master’s 
service whenever he is present and subject 
to orders, although at a yiven time he may 
not be engaged in the actual performance of 


1 Brydon v. Stewart, 2 Macqueen, 30. 





labor.2, In a recent case determined in 
Michigan® the plaintiff was regularly em- 
ployed by the defendant as its superintend- 
ent. He had numerous and responsible 
duties to perform, which he was not author- 
ized to subordinate to his personal business. 
There was no fixed time at which he was 
authorized to leave his employer’s service 
and premises. His duties, however, were 
not so exacting as to prevent him from giv- 
ing attention to his private affairs. It was 
his custom to leave the master’s premises 
nearly every day during working hours and 
go elsewhere for his own advantage. While 
he was on those premises and going from 
there for such purpose, before his day’s work 
was over, he occupied the position of a serv- 
ant. If, while he was there, any need of his 
services had arisen, it would have been his 
duty to have at once stopped and given them. 

Another case in the same court arose upon 
these facts: Plaintiff was employed for an 
indefinite time. At half past eleven o’clock 
he was told that he could have an hour and a 
half in which to eat his dinner; in the mean- 
time he was at liberty togo where he pleased. 
Before the expiration of that time he was 
injured in performing work under an order 
he was bound to obey. In answer to the 
argument that plaintiff was nota servant 
when injured, the court say: It does not fol- 
low that because he was given an intermis- 
sion from work of an hour and a half for 
dinner, he ceased during that time to be the 
servant of defendant. If during that time 
he had in his care or custody any of his 
master’s property requiring his attention and 
oversight, or if called upon to perform work 
by the master, or by one having authority to 
command his service, the relation would still 
exist, arising in the one case from the duty 
to properly care for the property of the 
master, and in the other from the duty to 
perform the service. True, plaintiff was at 
liberty to go where he pleased, and was not 
obliged to stay upon the premises. If he did 
stay, however, he could in no just sense be 
considered a loiterer or trespasser. Having 
been accustomed to bring his dinner, he was 
not obliged to go upon the street to eat it; 
under the circumstances there was an implied 


2 East Line & Red River R. Co. v. Scott, 71 Tex. 
703, 710, and cases cited infra. 
8 Adams v. Iron Cliffs Co., 44 N. W. Rep. 270. 
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permission to remain upon the premises 
while at his repast. I cannot accede to the 
proposition that he owed no duty to his 
master until the time stated had elapsed for 
him to resume his employment, and that 
whatever he did during this time was volun- 
tary on his part. On the contrary, aside 
from a reasonable time to partake of his 
meal, it was his duty, if called upon, to re- 
sume his labor, and upon complying with 
such request what he did would not be vol- 
untary on his part, in the sense that it would 
be outside the scope of his employment.* 

A servant who has been let down into a 
mine by the master for the purpose of en- 
gaging in his work there occupies that rela- 
tion while being hoisted to the surface for the 
accomplishment of a purpose of his own.’ A 


4, Broderick v. Detroit Union Depot Co., 56 Mich. 
261, 268. The opinion cites Whatman yv. Pearson, L. 
R.3 C. P. 422. In this case a servant who was employed 
to drive a horse a certain number of hours daily, with 
one hour’s interval at noon, contrary to his instruc- 
tions, drove it to his home and left itin front thereof 
while he took his dinner. The borse ran away and 
damaged plaintiff’s property. The jury found that 
the servant was negligent, and that he was acting at 
the time within the scope of his employment. This 
verdict was approved on a motion for a new trial. 

5 Brydon v. Stewart, 2 Macqueen, 30. Deceased 
and his fellow-workmen were sent down the shaft in 
the morning to goto work. They held a meeting in 
the mine and concluded that it was unsafe to work 
there, and to go to the surface and make a repre- 
sentation of their grievances. While being taken up 
a stone fell from the side of the shaft and killed the 
deceased. The jury found that the falling of the stone 
was occasioned by the defective lining of the shaft; 
that the men quit work without just cause, and were 
being brought up for their own purposes only. The 
Scotch court gave the defendant judgment, which the 
house of lurds reversed. The following is the sub- 
stance of Lord Chancellor Cranworth’s opinion: I 
agree that a master is only responsible while the 
servant is engaged in his employment; but then we 
mast take a great latitude in the construction of the 
phrase, “being engaged in his employment.” It 
would be a monstrous proposition indeed, if, having 
sent a workmen down into my mine to work for me, 
and he, choosing no longer to be employed there, 
and ceasing to work, requires me to take him up 
again, but that the taking up should in that case be 
without my being liable for the same due caution 
for which I was liable when I let him 
down. That is not the meaning of the law. 
If, having taken him up, I afterwards dismiss him, or 
he remains in my employ, intending to go down to- 
morrow into the mine again, but in the interval he 
does something not in the course of my employ, Iam 
not by the law of Scotland or the law of England re- 
sponsible for an accident befalling him during that 
interval. But whatever the man does in the course of 


his master’s employ, according to the fair interpreta- 
tion of the words eundo, morando, redeundo, the mas- 
ter is responsible; and it does not,in my opinion 





very liberal interpretation of the words 
‘‘workman in defendants’ employment,’ as 
they are used in the English employers’ lia- 
bility act, is given in a recent case.® Plaint- 
iff had been employed in defendant’s coal 
mine. After being discharged without op- 
portunity to comply with a ruie which re- 
quired that workmen should remove their 
tools from the mine before they would be 
paid what was due them, he descended the 
mine for the purpose of getting his tools. 
Before he reached them the light he carried 
caused an explosion of cas which injured 
him. After a verdict in his favor the trial 
court stated a special case, including the 
question, was the plaintiff at the time of the 
injury a workman in defendant’s employ- 
ment? The answer was inthe affirmative. 
The report does not give the opinion. But 
the judgment is sustainable on the ground 
that the service was entered into with knowl- 
edge of the rule, and that it therefore formed 
a part of the contract; and the master was 
bound to afford a reasonably safe opportu- 
nity for its performance. 

While it is not competent for the master to 
terminate the relation between him and his 
servant without affording the latter the right 
to consummate the contract and obtain the 
benefit of it, the servant cannot escape the 
responsibility which attaches to him in that 
capacity without observing the rules enacted 
for his guidance. A statute gave the cwners 
of coal mines power to frame rules for the 
government of persons managing or em- 
ployed in them. Pursuant thereto a rule 
provided that no person was to ascend the 
mine contrary to the direction of a designated 
person. Defendant exercised his right to 
dismiss himself from the employment in 
which he was engaged without sriving notice, 
and did so while in the mine. Permission to 
ascend was refused; but the ascent was 
made. An information was brought against 
him for so doing. He was held to be a per- 
son employed in or about the works. Grove, 
J., said: I think that when persons have 
gone down a pit for the purpose of being 


make the slightest difference that the workmen had, 
according to the finding of the jury, no lawful excuse 
or proper cause for leaving their work. 

§ Cowler v. Moresby Coal Co. (Limited), 79 Law 
Times, 175, decided in the Queen’s Bench Division by 
Field and Manisty, JJ., June 23, 1885, and not reported 
elsewhere. 
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employed therein, they must by reasonable 
implication be taken to have accepted that 
employment subject to such regulations as 
are made for the benefit of the mine; there- 
fore, if they put anend to the relation of 
master and servant, they can only do so upon 
such conditions as are necessary for the 
proper working of the mine.’ 

There is no dissent from the proposition 
that a servant who has performed his day’s 
labor and left the premises of his employer 
is his own master.® The difficulty in apply- 
ing this principle lies in the meaning to be 
given the word ‘‘ premises.’’ A reasonable 
interpretation would make it include the 
place in which the servant performs his duty, 
whether that place is a shop, a field or a sec- 
tion of railraoad ; such an interpretation would 
limit it to those bounds. In the Maryland case 
cited in the last note, aspiker whose duty it 
was to go over a certain portion of the track 
was held not to be a servant after the expira- 
tion of the time which constituted his day’s 
work, while on his way to his home over a 
portion of the track which was not under his 
charge. He was not then and there in the 
discharge of his duty. It might, in the ab- 
sence of authority to the contrary, be said to 
be a fair inference from this principle that a 
workman is his own master from the time he 
has quit his employer’s premises after the 
close of his hours of labor until it is neces- 
sary for him in the course of his duty to be 
at the place where his services are required, 
in the absence of any contract establishing a 
different rule. There is, however, high ju- 
dicial authority for giving to the word ‘‘prem- 
ises’’ a more extended signification than that 
indicated. The plaintiff in a recent case® 
while going to.the roundhouse over a path- 
way in defendant’s yard, the way being a 
place of ingress and egress for the employees 


7 Higham v. Wright, 2 C. P. Div. 397. 

8 Baird v. Pettit, 70 Pa. St. 477, 483; Hurst v. C., R. 
I. & P. R., 49 Iowa, 76; Baltimore & O. R. R. v. 
Trainor, 33 Md. 542, 554. If a passenger complies with 
the request of the conductor of a train to do an act 
which might be performed by a servant, his rights as 
a passenger are suspended while he is doing it; but 
they reattach as soon as it is done, und bis position as 
a passenger is resumed. Cumberland V. R. R. v. 
Myers, 55 Pa. St. 288. Workmen are presumed to 
know that their foreman has no authority to take 
them from their work, or to order them, after their 
day’s work has been done, to perform service for him. 
Hurst v.C, R. I. & P. R. R., 49 Iowa, 76. 

9 Ewald v. Chicago & N. Ry., 70 Wis. 420. 








of the defendant, and it being necessary for 
his use, to enter upon his labor for the day, 
was injured by a passing train. A majority 
of the court were of the opinion that the right 
of passage there ‘‘ was an essential part and 
ingredient of the plaintiff's contract of em- 
ployment, and incidental to it, as much as 
any means and facilities for his labor in the 
roundhouse itself, furnished by the company. 
The plaintiff, therefore, while enjoying such 
privilege and facility, or while passing along 
that pathway and between the opening of 
the cars, was an employee and servant to the 
company, as much as while actually laboring 
for the company in the roundhouse, and as 
much within his contract of employment.’” 
The case was considered to be within the 
principle which governs cases where servants 
are carried to and from their places of labor 
by the employer.'® 

There is a conflict of authority upon the 
question as tothe relation of master and 
servant, where the contract of employment 
provides that the latter shall be transported 
to the place where he is to render service 
without paying fare, if, without such pay- 
ment, his wages are reduced in consequence 
of such transportation. In New York, the 
relation of the parties under such circum- 
stances, while the workman is being so car- 
ried, is that of master and servant, although 
the time for the performance of the latter’s _ 
duties does not arrive until the journey is 
completed, and although a deduction is made 
from his wages at an amount fixed and cor- 
responding with the rate paid.“ The rule in 

10 Taylor, J., dissented in an interesting opinion, in 
which he said: ‘‘No case can, I think, be found where 
the court has held that an employee was in the service 
of his employer so as to subject him to the rule that 
he assumes the risk of his employment and the dan- 
gers incident thereto from the carelessness of his co- 
employees while coming to his place of employment or 
returning therefrom, unless he was doing so under an 
express or implied agreement with his employer to 
carry him to or from his place of employment, and 
when he was in fact being so carried upon the cars or 
other means of transportation furnished by his em- 
ployer. In all the cases I can find, in which that pre- 
cise question bas arisen, the courts have held that 
while going to and returning from the place of his 
employment, after his day’s work was finished, and 
before it commenced again on the next working day, 
he was not inthe employ of the master, and so does 
not assume the risk of the carelessness or neglect of 
the other employees of the master.” 

11 Vick v. New York, etc. R. R., 95 N. Y. 267; Rus- 
sell v. Hudson River R. R., 17 Jd. 134. See Gillshannon 
vy. Stony Brook R. Co., 10 Cush. 228; Tunney v. Mid- 
land Ry. Co., L. R.1 C. P. 291. 
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Pennsylvania and that which was originally 
declared in New York is otherwise.” In In- 
diana an employee who is carried from place 
to place in pursuance of a contract with his 
employer is not a passenyer; but such con- 
tract involves an implied engagement to 
convey him as safely and securely as if he 
really was a passenger in the ordinary sense 
of the term.” 

If there is no contract for the carriage of 
the servant and he rides without a special re- 
quest from his employer and for his own 
convenience, free of expense, the case stands 
as a permissive privilege granted to the 
servant of which he avails himself to facili- 
tate his labors, and is connected with them, 
and no ground of liability rests upon the 
master because of the relation of employer 
and employee.“ It is not material whether, 
in such a case, the servant rides on a train or 
goes to and from his work on a hand car 
under the direction of the master’s foreman," 
or rides on a small steam hand car which is 
used by the officers and employees of the 
railroad company in whose service he is. In 
Pennsylvania this question has not been 
squarely passed upon. It has been ruled 
there that a servant who rides in his employ- 
er’s train in the exercise of his employment, 
and gives nothing out of his wages for the 
payment of fare, occupies that relation while 
so riding although he has no duties te per- 
form on the train.” This isin accord with 
the rule in Georgia’® and Ohio.” In the 
Georgia case it is said that a man employed 
upon a construction train, although he has 


12 O’Donnell v. Allegheny V. R. R., 59 Pa. St. 239; 
Russell v. Hudson River R. Co., 5 Duer, 39. 

13 Fitzpatrick v. New Albany & S. R. R. 7 Ind. 436. 

14 Gillshannon y. Stony Brook R. Co., 10 Cush. 228; 
Seaver v. Boston & M.R.R., 14 Gray, 466; Kansas 
Pac. Ry. Co. v. Salmon, 11 Kan. 83; Ross v. New 
York, etc. R. Co., 5 Hun, 488, affirmed without opin- 
ion, 74 N. Y. 617; Dallas v. G., C. & S. F. Ry., 61 Tex. 
196; O’Brien v. Boston & A. R. R., 1388 Mass. 387; 
Moss v. Johnson, 22 Ill. 633, 638. 

15 Sioux City & P. R. R. v. Smith, 22 Neb. 775; 
Union T. Co. v. Thomason, 25 Kan. 1. 

16 McQueen v. Central Branch U. P. R. R., 30 Kan. 
17 Ryan v. Cumberland V. R. Co., 23 Pa. St. 384. If 
a person, when injured, was riding on a pass which 
recited that he was an employee of the company, such 
pass is an admission of that relation. It is not con- 
clusive, not an estoppel, if explained; but if not con- 
tradicted or explained it is sufficient to establish the 
fact. Pennsylvania R. Co. v. Books, 57 Pa. St. 339. 

18 Prather v. Richmond & D. R. R.. 80 Ga. 427. 
19 Kumler v. Junction R. R., 38 Ohio St. 150. 





no work to do while itis in motion, cannot 
be an employee whilst at work at one mile- 
post, and having finished there get on the 
car to go tothe next mile-post, and while 
riding the mile become a passenger, and at 
the end of the mile become an employee 
again. 

The rule deducible from the cases consid- 
ered is that if the servant is not at the time 
his alleged cause of action arose, in the 
actual service of the master or in some way 
connected with that service, the rights of the 
former and the liabilities of the latter are 
not affected by the relation in which they 
stand at other times. If a workman is em- 
ployed by the day and is not required to 
labor on Sunday, that day is his own; and 
he isnot a servant because he rideson a 
train of his employer’s, without a request 
and for his own purpose, on a pass held by 
the conductor of the train on which he is 
employed.” 

An extreme case concerning the continu- 
ity of the relation of master and servant is 
furnished in Missouri; it goes beyond the 
authorities and reason in other respects as 
well. Plaintiff had been employed for sevy- 
eral years, with intermissions, as an engineer 
and brakeman. For several days prior to 
the time his cause of action arose he had not 
been in defendant’s actual service; and the 
train on which he bad been engaged was dis- 
continued. His name, however, was on the 
defendant’s roll as an employee; and he 
had not been paid or discharged. The usual 
time of paying workmen of his class was 
monthly, at a given rate per day for the days 
on which they actually worked. On the day 
of the accident plaintiff signalled the train on 
which he rode to stop for him ; and on board- 
ing ithe went into the baggage car where 
were employees of the company. The con- 
ductor collected no fare from him. The 
other facts are deducible from the following 
extract from the opinion of the court: ‘‘The 
mere circumstance that he had been off duty 
as a brakeman for several days, or that he 
was then passing on his own private errand, 
and not immediately engaged on the business 





20 State v. Western Maryland R. Co., 63 Md. 433. 
There is no presumption of law that one who employs 
a man to render service for him on week days is au- 
thorized to do an unlawful act on Sunday. State v. 
Burke, 15 R. I. 324. 
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of the company, or in running that very 
train, cannot be allowed to make any differ- 
ence. The conductor, knowing him only as 
an employee, was not bound to inquire into 
his particular errand; and though informed 
by acasual conversation with him, in the 
baggage car, that he was looking for some 
temporary employment, so as not to lose 
time, he might still be justified in treating 
him as an employee, who had the privilege 
of free passage on the train as such. Under 
such circumstances, it was his business, if 
he claimed to be a passenger, to engage or 
take a seat in a passenger coach as such, or 
at least, in some way to make it known to 
the conductor that he claimed to be travelling 
in the character of a passenger.’’”! 

An Illinois case furnishes a satisfactory 
refutation of the position taken by the Mis- 
souri court. Plaintiff had been in defend- 
ant’s employment two days before his injury 
was sustained. When hurt he was riding on 
a construction train for his own purposes 
solely, and paid no fare, though fare was 
collected from others who-Were on it. The 
fact that the conductor treated plaintiff as 
an employee was regarded as immaterial be- 
cause the company had the right to demand 
the fare, or might have collected it afterward, 
or deducted it from the amount due him. 
His rights were not affected by the conduct- 
or’s neglect of duty.“ An engineer who is 
not actually employed on a particular day 
and who leaves the place at which he usually 
enters upon the discharge of his duty without 
leave, and is received on another train of his 
employer and allowed to ride in it without 
objection on the conductor’s part, and with- 
out paying fare, is not, while so riding, in 
the service of hisemployer.” The conductor 
of a train cannot make a servant of the com- 
pany whichown; theroad andtrain a passen- 
ger by receiving and treating him as such.” 


21 Higgins v. Hannibal & St. J. R. Co., 36 Mo. 418, 
435. ’ 

22 Ohio & M. R. Co. v. Muhling, 80 Il. 9, 23. 

23 Washburn v. Nashville & C. R. R., 3 Head, 
(Tenn.) 638. 

47. & P. Ry. v. Scott, 64 Tex. 549; Sherman v. 
Hannibal & St. J. R. Co., 72 Mo. 62, 65; Baltimore & 
0. R. R. v. Woodward, 41 Md. 268, 290 In the last 
case it is held that if an injured employee is removed 
to the nearest place at which medical care can be ob- 
tained, the master owes him no further duty, especially 
if arule of the latter provides that no compensa'ion 
would be allowed a disabled servant. If other em- 
ployees remove the injured man to another place on 





There is a conflict of authority as to the 
relation which employer and employee oc- 
cupy when the latter, in obedience to orders, 
leaves the place where he is usually engaged 
and takes passage on a train for the purpose 
of performing labor elsewhere. The posi- 
tion is thus stated in a late case where a 
blacksmith was ordered to go out on the 
road and assist in removing a wreck, and 
was killed while on the train: ‘‘The deceased, 
though not actually using a hammer or other 
tool at the very moment he was killed, was 
nevertheless just as clearly in the employ of 
the company for the purposes of the busi- 
ness then in hand, as the remainder of the 
force who actually assisted in removing the 
wreck. One who is hired by the day, week, 
or year is just as much in his employer’s 
service in going to and from his work as 
when actually engaged in the work itself.’’” 
The same rule was applied where a track 
laborer quit work under an order of his fore- 
man before the close of the day and took 
passage on a train to be carried, according 
to the custom of the company, and without 
charge, to a place where he could receive the 
wages due him.” And to one whose duty it 
was to perform service in connection with 
the operation of trains, and who was ordered 
to go to F and to take charge there on the 
following day of atrain. The fact, that for 
personal reasons, he passed through F and 
went on to S, and on the following day re- 
turned on the same train from S to F for the 
purpose of performing his duty, did not 
make him other than a servant while he was 
so returning, though he had no duty to per- 
form on the train which carried him.” 

In direct antagonism with the Illinois case* 
is an Indiana decision which rules that a 
bridge builder who has been engaged to do 
work at a particular place is not a servant 
while riding free on his employer’s train to 
another place, in obedience to orders, for the 
purpose of loading timbers to be used in the 
bridge he is engaged upon.” 


the cars of their employer, the relation of master 
and servant ceases to exist at the time the transporta- 
tion was begun, if it had not ceased before, although 
the carriage was made without charge. 

25 Abend v. Terre Haute & I. R. Co., 111 Ill. 202. 

% O’Brien v. Boston & A. R. R., 138 Mass. 387. 

27 Manville v. Cleveland & T. R. Co., 11 Ohio St. 417. 

% See note 25. 

29 Gillenwater v. Madison & I. R. R., 5 Ind. 339. 
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A Tennessee case is worthy of examination 
in connection with the Massachusetts case 
last cited. It was held that if a railroad 
employee not connected with the running or 
management of the company’s pay car who 
is asked to board it for the purpose of re- 
ceiving his pay is, after the transaction of 
the business for which he went there, en- 
titled to no less care than any person or pas- 
senger, and if the train to which the car is 
attached is improperly set in motion before 
he has had reasonable time to alight he may 
recover for his injuries.* 

J. R. BERRYMAN. 

Madison, Wis. 


20 See note 26. 

31 Louisville & N. R. R. v. Stacker, 86 Tenn. 343. In 
Packet Co. v. McCue, 17 Wall. 508, a man was em- 
ployed to perform labor which occupied him two 
hours anda half. At the end of that time he was di- 
rected to go on the boat which he had assisted to load 
and receive his pay. While he was returning to the 
shore the gang-plank was pulled in by one of defend- 
ant’s servants. A jury found that the relationship of 
master and servant did not exist at thetime. The 
court declined to interfere with the verdict, and said: 
“The defense at the best was a narrow one, and in 
our opinion more technical than just.” 








TELEGRAPH COMPANY — NEGLIGENCE—LIM- 
ITING LIABILITY—MISTAKE IN MESSAGE— 
DAMAGES. 

PEARSALL V. WESTERN UNION TELEGRAPH 

co. 





Court of Appeals of New York, January 22, 1891. 


1. Contract—Prima Facie Case.—In an action for 
the erroneous transmission of a telegraph message, 
proof by the plaintiff of the contract, implied by the 
delivery of the message to be transmitted, and its ac- 
ceptance by the defendant’s agent, and of the breach, 
makes out a prima facie case, and plaintiff need not go 
further and show any negligent act or omission by de- 
fendant. 


2. Limiting Liability—Blanks—Notice.—Defendant 
showed that for a long time it had used a blank upon 
which messages were usually written, which con- 
tained a printed stipulation limiting its liability for 
mistakes. Plaintiff admitted that he was familiar 
with the appearance of the blanks; had frequently 
written messages on them; that a parcel of them were 
always lying on the table in his office, but that he had 
never read the stipulation and had no knowledge of 
the terms. Held that, in the absence of a showing 
that the terms of the stipulation were brought home 
to the plaintiff, it was not error to exclude the blank 
from the consideration of the jury. BRADLEY and 
Brown, JJ., dissenting. 


8. Knowledge of Blank— Shareholder.— The fact 
that plaintiff was a shareholder in defendant company 
does not charge him with notice of a resolution of the 








board of directors that it would not thereafter be liable 
for mistakes in unrepeated messages, and it was not. 
error to exclude such resolution when offered iu evi- 
dence. 


4. Measure of Damages.—The proper measure of 
damages for failure to deliver a telegraphic message 
containing on its face an instruction to buy a certain 
stock, thatin consequence was not bought until 24 
hours later, is the difference between the market value 
of the stock when the message ought to have been de- 
livered and on the day after. 


FOLLETT, C. J.: (after stating the facts.) This 
action was tried and a recovery had at circuit, 
which was sustained at the general term, on the 
theory that the con‘ract between the parties was 
the one implied by law when a telegraph company 
receives, without conditions, a message for trans- 
mission. Among other obligations implied in 
such a caseis the duty to accurately transmit 
and deliver to the addressee the message received, 
which in this case the defendant failed to do, as 
it admits, by reason of the mistake of the opera- 
tor who received and undertook to send forward 
the communication. Under such a contracta 
telegraph company does not insure the accurate 
transmission and delivery of a dispatch, but un- 
dertakes to exercise due diligence to.do so. The 
question has several times arisen whether, in ac- 
tions for damages @yainst such corporation for 
failing to accurately or promptly deliver com- 
munications, a plaintiff makes outa prima facie 
case by proving the contract and its breach, or 
whether the plaintiff must go further, and give 
evidence of some negligent act of omission or 
commission on the part of the corporation or of 
its agents. Rittenhouse v. Independent Line of 
Tel., 1 Daly, 474, 44 N. Y. 263, was brought to 
recover damages for failing to correctly transmit 
a message, and it was held that a prima facie case 
was made out by showing that the communica- 
tion delivered was not a copy of the one sent. In 
Baldwin v. Telegraph Co., 45 N. Y. 544, a dis- 
patch was received for ‘‘Erie Darling,”’ but, as 
transmitted, it was addressed to ‘*E. R. Cooley,”’ 
and was not delivered to Darling for several days; 
and it was held that by proof of these facts a 
prima facie case was established. In Breese v. 
Telegraph Co., 48 N. Y. 132, it was proved that a 
message to purchase $700 in gold was changed to 
one to buy $7.000 in gold; and it was said, though 
not necessary for the decision of the case, that it 
was not prima facie proof of negligence. The rule 
laid down in the first two cases has been followed 
by the courts of other States, and is approved by 
the text-writers. Whart. Neg. § 756; Gray, Tel. 
§§ 26, 53, 54,77; Abb. Tr. Ev. ch. 32; 2 Greenl. 
Ev. § 222a, note; 2 Shear. & R. Neg. § 542; 2 
Thomp. Neg. 837; 3 Suth. Dam. 295. The court 
correctly instructed the jury that the evidence 
made out a prima facie case of negligence against 
the defendant. In the cases holding that tele- 
graph companies are only liable when grossly 
negligent there were contracts exempting them 
from all liability except to refund the tolls re- 
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ceived, for negligently sending or delivering the 
communication. Without considering whether 
there is any legal distinction to be drawn between 
gross and ordinary negligence in such cases, it is 
sufficient to say that these cases are not germane 
to the question in the case at bar. At the time 
this message was received the plaintiff was one of 
defendant’s shareholders, and it was offered to be 
proved in defense of the action that the board of 
directors had adopted a resolution that it would 
not be liable for mistakes or delays in the trans- 
mission or delivery of unrepeated messages, and 
would not be liable for damages arising from de- 
lays in the transmission or delivery of a repeated 
message beyond an amount specified; and it was 
insisted_that a shareholder was chargeable with 
notice of this resolution. The regulations were 
excluded, and the defendant excepted. In this 
there was no error, for a shareholder in a corpo- 
ration is not chargeable with constructive notice 
of resolutions adopted by the board of directors, 
or by provisions in the by-laws regulating the 
mode in which its business shall be transacted 
with its customers, and the plaintiff's rights, 
arising out of defendant’s contract to transmit the 
message, were in nowise limited by its regula- 
tions or by-laws not brought to the plaintiff's 
knowledge. Hill v. Water-Works Co., 5 Barn. & 
Adol. 866; Rice vy. Peninsular Club, 52 Mich. 87, 
17 N. W. Rep. 708; 1 Mor. Priv. Corp. §§ 500, 
500d. 

The court instructs the jury that the plaintiff 
was entitled to recover the difference between 
the market value of the stock on the morning of 
July 3lst and the sum which he paid for it onthe 
morning of the following day. It distinctly ap- 
peared on the face of the dispatch that it was an 
order to buy shares; and in such cases, the liabil- 
ity of the corporation not being limited bya spe- 
cial contract, the measure of damages is the differ- 
ence between the market value of the shares at 
the time when the dispatch should have been de- 
livered and the sum paid for them in the market 
on receipt of the message. Rittenhouse vy. Inde- 
pendent Line of Tel., 44 N. Y. 263; Leonard v. 
Telegraph Co., 41 N. Y. 544; Squire v. Telegraph 
Co., 98 Mass. 232; Telegraph Co. v. Hall, 124 U. 
S. 444, 8 Sup. Ct. Rep. 577; Telegraph Co. v. 
Wenger, 55 Pa. St. 262; 3 Suth. Dam. 307. It is 
insisted in behalf of the defendant that the court 
erred in excluding from the consideration of the 
jury the conditions printed onform 2. It is set- 
tled that a telegraph company incorporated under 
the general statutes of this State may, by contract, 
limit its liability for mistakes or delays in the 
transmission or delivery, or for the non-delivery, 
of messages, caused by the negligence of its serv- 
ants, if the negligence be not gross, to the amount 
received for sending the dispatch. Breese v. 
Telegraph Co., 48 N. Y. 132; Kiley v. Telegraph 
Co., 109 N. Y. 236,16 N. E. Rep. 75. But it has 
never been decided by the court of last resort that 
such a company can, by notice, limit its liability 
for such mistakes or delays. Breese v. Telegraph 








Co., 45 Barb. 274, 48 N. Y. 132, arose out of 
an erroneous transmission of a message written 
on a blank containing printed conditions, and it 
was held that a party by writing his dispatch on 
the blank assented to the printed terms and con- 
ditions. In discussing the question, it was said: 
“They [telegraph companies] can thus limit their 
liability for mistakes not occasioned by gross 
negligence or willful misconduct, and this they 
can do by notice brought home to the sender of 
the message, or by special contract entered into 
with him.”’ We think this remark cannot be re- 
garded as an adjudication that the common-law 
liability of a telegraph company may be limited 
by a mere notice, unless it is brought to the per- 
sonal knowledge of the sender of the message, 
and he is shown to have assented to it. In this 
State a common carrier may, by an express con- 
tract with the shipper, exempt itself from liability 
for loss or damage occasioned by the negligence 
of its servants. Wells v. Railroad Co., 24 N. Y. 
181; Bissel v. Railroad Co., 25 N. Y. 442; 
Poucher v. Railroad Co., 49 N. Y. 263; Cragin v. 
Railroad Co., 51 N. Y. 61; Spinetti v. Steam-Ship 
Co., 80 N. Y. 71; Mynard v. Railroad Co., 71 N. 
Y. 180; Wheel. Carr. 76, 86. But a common car- 
rier cannot, by notice, limit its common-law 
liability to safely carry and deliver goods with- 
out evidence of the shipper’s assent to the limita- 
tion*proposed. Hollister v. Nowlen, 19 Wend. 
234; Cole v. Goodwin, Jd. 251; Clark v. Faxton, 
21 Wend. 153; Transportation Ca. v. Belknap, Jd. 
354; Dorr v. Navigation Co., 11 N. Y. 485; 
Blossom vy. Dodd, 43 N. Y. 264. Telegraph com- 
panies organized, like the defendant, under 
chapter 265 of the Laws of 1848 and the acts 
amendatory thereof and supplementary thereto, 
like companies incorporated for the carriage of 
goods and passengers, owe duties to the public. 
Such corporations, like railroads, may exercise the 
right of eminent domain, and they are required 
to exercise due diligence to transmit with celerity 
and skill all messages delivered to them, subject 
to such reasonable rules as may be adopted to 
protect their rights and facilitate the performance 
of their duties. They, like common carriers, have 
become necessary instrumentalities for conduct- 
ing the business of the country, and they owe the 
same duty to the public, and, we think, should be 
held to the same rule in respect to their right to 
limit their liability by notice. In this State the 
doctrine that the common-iaw liability could not 
be limited without an express contract has been 
applied to incividuals and firms acting as com- 
mon carriers, as well as to corporation. In Mac 
Andrew v. Telegraph Co.,17.C. B. 3, it was said 
that the common-law liability of a telegraph com- 
pany may be limited by notice; but the report of 
the case does not show whether the message was 
written on a blank with or without conditions. 
But in England it was held that carriers could by 
notice limit their liability for the loss of goods 
even in cases of gross negligence, which resulted 
in statutes providing that their liability could not 
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be limited except by an express contract. Sec- 
tion 6, ch. 68,11 Geo. IV.. and1 Wm. IV.; section 
7, ch. 31,17 & 18 Vict. In Clement v. Telegraph 
Co., 137 Mass. 463, a message, not written upon 
one of the defendant’s blanks, was sent to its 
office for transmission. It was forwarded in due 
time, but was not delivered by the oftice at which 
it was received. In an action brought for the 
recovery of damages occasioned by the failure to 
deliver, it appeared that the plaintiff’s agent who 
sent the messages knew the terms and conditions 
on which the defendant, by its rules, provided 
that message should be sent over its line, as 
set forth in the blank then in use by it and it was 
held that this knowledge of the plaintiff's agent 
was binding upon him, and that no recovery 
could be had. In the case iast cited a different 
rule was applied to telegraph companies from the 
one applied by the same court toexpress compa- 
nies. [In Gott v. Dinsmore, 111 Mass. 45, the 
plaintiff shipped goods by express, not taking at 
the time the usual receipt containing printed con- 
ditions limiting the liability of the company, with 
which the plaintiff was familiar, he having been 
in its employment, and issued many such receipts. 
It was held that mere notice brought home te the 
owner of the goods, by which the carrier seeks to 
limit its common-law liability, and the terms of 
which are not expressly assented to, were insuffi- 
cient to defeat a claim for loss. The court said: 
‘*Nor does the knowledge of the regulation, which 
the plaintiff had previously acquired while in de- 
fendant’s employment, subject him to the limita- 
tions imposed by the receipt.”” In Ellis v. Tele- 
graph Co., 13 Allen, 226, the reasons are clearly 
and satisfactorily stated for the existence of the 
rule that telegraph companies are not, unless they 
so expressly contract, held, to warrant or insure 
the accurate transmission or prompt delivery of 
messages, and are only liable for negligence. But 
we find no satisfactory reason in this, or in any 
case, fora rule that such companies may by 
notice limit their liability for negligence; nor do 
we see apy in the nature of the business in which 
they are engaged. Carriers and telegraph com- 
panies are alike engaged in quasi public employ- 
ments, and persons are from necessity compelled 
to employ the latter, without more opportunity 
for choice and deliberation than when they select 
the former. As before shown, the liability on 
contract of carriers of goods, which is implied by 
law, cannot be limited by notice; and it is diffi- 
cult to see why telegraph companies should be 
permitted to limit a much less onerous obligation 
by a mere notice. The judgment should be af- 
firmed with costs. All coneur, except Bradley 
and Brown, JJ., dissenting, and Haight, J., not 
sitting. 


NoTe.—The question whether a telegraph company 
is a common carrier has always been and is still in- 
volved in much conflict, so far as the authorities are 

«concerned. And the decisions of courts regarding the 
power to limit liability for negligence, or to stipulate 
for nominal damages in case of unrepeated messages 





are in large measure controlled by previous decisions 
of the same courts upon the question of the real char- 
acter of a telegraph company. Those interested in 
the general subject will find instructive articles thereon 
in2Cent. L. J. 198, 731, 747; 14 Cent. L. J. 386; 15 
Cent. L. J. 182; 29 Cent. L. J. 130. 

It may be said, in general, that there are three classes 
of decisions bearing upon the question of the general 
status of telegraph companies. In the first, it is held 
that telegraph companies are to be considered as com- 
mon carriers and bound to an extraordinary responsi- 
bility as practical insurers of messages. Parks v. 
Alta Tel. Co., 13 Cal. 482; Brown v. Lake Erie Tel. 
Co., 1 Am. Law Reg. 685; McAndrew v. Electric Tel. 
Co., 33 Eng. Law & Eq. 180. The rule laid down in 
the second class of cases is that they are not common 
carriers in the strict sense of that term but owe duties 
to the public, and hold relations to the public that are 
very similar. Birney v. N. Y. & Wash. P. R. Tel. Co., 
13 Allen 226; DeRutte v. N. Y. & Albany Electric & 
Magnetic Tel. Co., 1 Daly 547; Breese v. U. S. Tel. Co., 
45 Barb. 274; Grinnill v. Tel. Co., 113 Mass. 301. The 
third principle derived from adjudications on the sub- 
ject is that they are bound to the public in no manner 
or sense than an individual is bound, and this seems 
to be the New York doctrine as established by the case 
of Leonard v. N. Y. Tel. Co., 41 N. Y. 552; True v. In- 
ternational Tel. Co., 60 Me. 19. Though in many 
cases it has been expressly held that a telegraph com- 
pany may limit its ordinary liability by a contract or 
notice assented to by the sender of the message, Ellis 
v. American Union Tel. Co., 13 Allen, 226, the better 
class of cases hold thata telegraph company cannot 
relieve itself from liability resulting from the negli- 
gence of its agents or servants. Gillis v. West. U. Tel. 
Co. (Vt.), 29 Cent. L. J. 128, and cases cited in note. 
It is not the design of this note to collect all the cases 
upon the subject, of which there are legion, all of 
which will be found cited in 29 Cent. L. J. 131. Itis 
our purpose, however, to call attention to a few of the 
very recent cases bearing upon the question. The 
Supreme Court of Alabama in the case of American 
Union Tel. Co. v. Daughtry (1890), 7 South. Rep. 660, 
held, (relying upon the case of Telegraph Co. v. Way, 
83 Ala. 542), that a atipulation that the telegraph com- 
pany shall not be liable for failure to deliver a message 
ina greater sum than that paid for the service, is 
void as the company cannot contract to limit its liabil- 
ity for its own negligence. The same court in West. 
U. Tel. Co. v. Henderson (1890), 7 South. Rep. 419, 
declare that in a suit against a telegraph company for 
failure to deliver a message, which though not re- 
peated, was correctly and without delay transmitted 
to the office from which it was to be delivered, a regu- 
lation of the company limiting its liability for failure 
to deliver repeated messages only, has no application. 
In Arkansas, in the case of West. U. Tel. Co. v. Short 
(1890), 14S. W. Rep. 649, it was held that an agree- 
ment between the sender of a telegram and the com- 
pany, that the latter shall not be liable for mistake or 
delays in the transmission or delivery unless itis re- 
peated, whether happening by negligence of its serv- 
ants or otherwise, beyond the amount received for 
sending the same, is void as against public policy, and 
that failure to transmit and deliver a message in the 
form or language in which it is received is prima facie 
evidence of negligence. In Kansas also, it was held 
that a telegraph company cannot by special contract 
stipulate for immunity from liability for errors and 
mistakes in transmitting and delivering messages 
when the errors and mistakes result from its own 
gross negligence; such a stipulation being against 


<< 


“itt, no haiatihin fb hi a a a oh ot oe eee 








XUM 











XUM 


VoL. 52. 


THE CENTRAL LAW JOURNAL. 345 








public policy is void. West. U. Tel. Co. v. Crall (1888), 
17 Pac. Rep. 309. So in Tennessee, a similar doctrine 
has beer declared, Pepper v. West. U. Tel. Co. (1890), 
11 S. W. Rep. 783; and though the Supreme Court of 
Texas inthe case of West. U. Tel. Co. v. Broesche, 
(1889), 10 8. W. Rep. 734, beld that a stipulation on a 
telegraph blank limiting the company’s liability unless 
the message is repeated, is no defense to an action for 
delay in delivering an unrepeated message. The Jater 
case of West. U. Tel. Co. v. Hearn (1890), holds that the 
stipulation by a telegraph company that it will not be 
liable for errors in an unrepeated message is valid. 
In another case in that courtit was held that under 
such a stipulation the name of the place to which the 
message is to be sent does not need to be repeated. 
West. U. Tel. Co. v. Simpson, (1890), 11 S. W. Rep. 
385. In Hill v. West. U. Tel. Co. (1890), the Supreme 
Court of Georgia hold that when the telegraph blank 
has printed upon its face, that the company will not 
be liable for damages where the claim is not presented 
in writing within sixty days, the sender of the message 
is chargeable with knowledge of and assent to the 
terms and conditions thus indicated; and that sucha 
stipulation is reasonable and therefore obligatory. In 
North Carolina it was held that the stipulation on a 
telegraphic blank against liability foran unrepea‘ed 
message does not protect the company where such 
message is negligently delayed in transmission, and 
thatifsuch stipulation has any validity at all, itis 
only in cases of a mistake in transmitting, and then 
only when the negligence is slight. Thompson v. 
West. U. Tel. Co.. (1890), 12 S. E. Rep. 427. In 
Nebraska, § 12, of the act relating to telegraph com- 
panies, makes such company “‘liable for the non de- 
livery of dispatches intrusted to its care and for all 
mistakes in transmitting messages made by any per- 
son in its employ,” ete., and provides that it shall not 
be exempted from any such liability by reason of any 
“clause, condition or azreement contained in its 
printed blanks.” It was held by the Nebraska 
court in Kemp v. West. U. Tel. Co. (1890), 
44 N. W. Rep. 1064, that such statutory require- 
ments are reasonable and binding on all tele- 
graph compinies in the State. In Pennsylvania, 
the rule of a telegraph company thatits responsibil- 
ity or accuracy in the transmission of messages over 
its lines shall be restricted to repeated messages and 
that any claim for damages must be made in writing 
within sixty days, is reasonable, and unless waived is 
binding upon one whosends a message with knowl- 
edge of it. West. U. Tel. Co. v. Stevenson (1889), 128 
Pa. St. 442. Upon the subject of actual knowledge on 
the part of the sender, of the terms of the biank upon 
which his message is written, Judge Maxey of the 
Texas United States Circuit Court in the case of 
Beasley v. West. U. Tel. Co. (1889), 39 Fed. Rep. 181, 
goes even furtherthan the New York court in the 
principal case in holding that, if a message is written 
by the sender on a telegraphic blank containing stipu- 
lations restrictive of the right of recovery in case of 
negligence in the transmission of the message, he is 
bound by such stipulations whether he reads them or 
not, no fraud or imposition being used to prevent him 
from acquainting himself with their purport. This is 
carrying the doctrine of the limitation of liability by 
mere notice further than it seems to have been ex- 
tended by any court. The principal case is in full ac- 
cord with the New York authorities, which as before 
stated, look upon the liability of a telegraph company 
inthe same light as an ordinary bailee. Therefore 
the conclusion of the court in the principal case which 
made it necessary that the terms of the blank stipula- 





tion should have been known to the sender ofthe 
message. The position of the dissenting judges in 
the case was not adverse in point of fact to the con- 
clusion of the court upon the proposition of law pre- 
sented but was simply predicated upon certain 
evidence which in their judgment rendered it neces- 
sary that the question should have been presented to 
the jury, whether the sender of the message had in 
fact, knowledge of the terms of the blank. The dis- 
senting judges claim that a special and express con- 
tract is not necessary to limit the liability of a tele- 
graph company for mistakes in the transmission of 
messages and in this respect such corporations differ 
from common carriers. The reasons for this distine- 
tion are very clearly pointed out in Ellis v. Telegraph 
Co., 13 Allen 226. In that case a message was written 
upon one of the blanks of the corporation, upon which 
was printed the rules of the company limiting its 
liability. In Clement v. Telegraph Co., 137 Mass. 463, 
the message was not written upon one of the defend- 
ant’s blank, but on its delivery to the defendant it 
was upon a plain piece of paper. The condition upon 
which defendant, by its rules provided that messages 
should be sent over its line as set forth in the form or 
blank in use by it, were however, known to the plaint- 
iff’s agent, such blank baving been frequently used 
by him, and it was held that a finding was warranted 
that the contract was entered into, subject to stipula- 
tions contained upon such blanks, and that plaintiff 
could recover only the cost of the message. There is 
no conflict between this case and Gett v. Dinsmore, 
11i Mass. 45, cited in the prevailing opinion; the latter 
being an action against an express company for the 
loss of a trust, and was disposed of by the application 
of rules of law applicable to common carriers. In New 
York S:ate as before stated it has been decided that a 
telegraph company is not a common carrier,and is not 
subject to the peculiar liability of c»mmon carriers. 
Breese v. Telegraph Co., 48 N.Y. 132; Schwartz v. 
Telegraph Co., 18 Hun, 158; Kiley v. Telegraph Co., 
109 N. Y. 231, 16 N. E. Rep. 75. In the case last cited in 
speaking of the regulations limiting the liability of the 
company unless the message was repeated, it was said: 
‘that a telegraph company has the right to exact such 
a stipulation from its customers is the settled law in 
this and most of the States of the Union and in Eng- 
land. The authorities hold that telegraph companies 
are not under the obligation of common carriers. 
They have the right to make reasonable regulations 
for the transac:ion of their business, and to protect 
themselves from liabilities which they would other- 
wise incur through the carelessness of their numerous 
agents, and the mistakes and defaults incident to the 
transaction of their peculiar business. The stipula- 
tion printed inthe blank in use in this case has fre- 
quently been under consideration in the courts, and 
has always in this State, and generally elsewhere, been 
upheld as reasonable.” In that case the messcge was 
written upon one of the printed forms of the defend- 
ant, and it was decided that the plaintiff would be 
held, by the use of the blank and its delivery to the 
company, to have assented to the condition thereon, 
although he might not have known their precise 
terms; and the Massachusetts case referred to, and 
the Breese Case and Schwartz Case were cited as au- 
thorities for such decision. The New York and 
Massachusetts authorities cited, certainly establish 
the rule that a telegraph company may limit its 
liability for mistakes in the transmission of mes- 
sages by reasonable regulations brought to the knowl- 
edge of its customers. 
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JETSAM AND FLOTSAM. 





JUDICIAL NAMES.—The jolly jokers, who are always 
ringing the changes in matters humorous, direct at- 
tention to the fact that the supreme court now has 
two colors,—a Gray anda Brown. Some years since 
the Chief-justice was Taney. It has had one Miller, 
and now boasts of aBrewer. It has had two Chases, 
Samuel and Salmon P.; but only one scion of the 
Smith family ever reached that distinction,—William 
Smith, of Alabama, who declined the honor, and was 
succeeded by John McKinley, of the same State, who, 
by the by, was no relation to William McKinley, other- 
wise known as ‘‘McKinley Bill.” The court also had 
a Barbour, Philip P., of Virginia, and likewise a Story, 
the distinguished Joseph, of Massachusetts. There 
was also a Campbell on the supreme woolsack, who 
succeeded Justice McKinley.—New York World. 


A NOTABLE CALF CASE.—Two or three weeks ago 
the Tribune printed an article about the Jones county 
calf case, which was just closed. Noticing the inter- 
est that we took init Robert Johnson, of Mechanics- 
ville, Lowa, the plaintiff, kindly sends us the “actual 
facts’? concerning the case. As aciual facts frequently 
differ so widely from common facts, we have prepared 
the following condensed account of the case for the 
use of future historians: Calf Case, Jones County.— 
The most celeLrated calf case known to history. Begun 
in 1874; Robert Johnson, plaintiff; Potter, et al., de- 
fendants. Number of calves involved, four; estimated 
value, $15; years pending, sixteen; times before su- 
preme court, four; number of jurors tried before, 
114. About twenty different lawyers were employed 
on each side at different times. Final verdict for 
plaintiff for $1,000 and costs (probably amounting to 
$6,000 or $7,000). Aggregate costs, $30,000. Condition 
of litigants at begining of suit, prosperous; condition 
of lawyers at beginning of suit, poor. Present con- 
dition of litigants, bankrupt; present condition of 
lawyers, rich. Present condition of calves, dead from 
old age. One lawyer, C. E. Wheeler, Mechanicsville, 
stayed with the case for the plaintiff from start to 
finish. _ New Jersey Law Journal. 








HUMORS OF THE LAW. 





A Vermont law student, asked to state the differ- 
ence between the general issue and a special issue, 
replied that ‘‘a special issue is when one of the parties 
to an action denies all the material facts in a case; the 
general issue is when both parties do.” 


Judge Q——, who once presided over a criminal 
court down East, was famous as one of the most com- 
passionate men who ever sat upon the bench. His 
softness of heart, however, did not prevent him from 
doing his duty as ajudge. A man who had been con- 
victed of stealing a small amount was brought into 
court for sentence. He looked very sad and hopeless, 
and the court was much moved by his contrite appear- 
ance. 

“Have you ever been sentenced to imprisonment?”’ 
the judge asked. 

‘*Never, never!” exclaimed the prisoner, bursting 
into tears. : 

“Don’t cry,” said the judge, consolingly; “you’re 
going to be now.”—Green Bag. 





WEEKLY DIGEST 
Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
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1. AccounT—Verification—Sat off.—A defendant in an 
action brought against him upon an account, duly veri- 
fied, before a justice of the peace, has the right in the 
justice court, and also upon appeal in the district 
court, to introduce evidence to prove any set-off or 
counter-claim which he may have against the plaint- 
iff, althougb he has not denied the correctness of the 
account sued on by affidavit.—Baughman v. Hale, Kan., 
25 Pac. Rep. 856. 

2. ADMINISTRATION.—Though a national road certifi- 
cate is a chattel until it has been located and the land 
appropriated under it, yet, when that is done, it is 
merged inthe land, and a sule of the certificate after 
the patent is issued, under an order of the probate 
court, to pay debts of the estate, will not operate a con- 
veyance of the lands covered thereby.—Zast v. Dugan, 
Tex., 158. W. Rep. 273. 


3. ADMINISTRATION—Expenditures.—The special ad- 
ministratrix of an estate is on the same footing as a re- 
ceiver in equity, as to expenditures incurred in and 
about the estate.—IJn re Moore’s Estate, Cal., 25 Pac. Rep. 
915. 

4. ADVERSE POSSESSION—Color of Title.—Under the 
Texas statute conferring title by five years’ possession 
under deed duly registered and payment of taxes, an 
uninterrupted possession for the statutory period and 
payment of taxes is not sufficient where, for more than 
a year during the time, the deed under which the per- 
son thenin possession claimed was not registered.— 
Sorley v. Matlock, Tex., 15 8. W. Rep. 261. 


5. ASSAULT—Mitigation.—In an action for assault and 
battery, defendant cannot show in mitigation of dam- 
ages that about six months prior thereto, pending liti- 
gation between the parties, on plaintiff's complaint, he 
was committed for contempt, and that, being at first 
allowed the limits of the town, plaintiffinduced the 
sheriff to shut him up.—WMillard v. Truaz, Mich., 47 N. 
W. Rep. 1100. 

6. ASSIGNMENT—Suit by Assignee.—W here plaintiff, the 
owner of a buggy and team, has recovered damages 
from his hirer for injuries thereto, caused by the negli- 
gence of the latter’s servant, an assignment by the 
hirer, in consideration of the satisfaction of the judg- 
ment, of his claim for damages over against his servant 
because of such judgment to the plaintiff is an assign- 
ment of damages, rather than of a cause of action, and 
will not support an action by plaintiff against the serv- 
ant.—Crook v. Gruell, lowa, 47 N. W. Rep. 1081. 
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7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Contempt. 
—How. St. Mich. §§ 8739- 8749, relating to assignment for 
the benefit of creditors, create a special jurisdiction in 
such courts over such assignments, the exercise of which 
cannot be interfered with by process from other 
courts.— Smith v. Hosmer, Mich., 47 N. W. Rep. 1092. 

8. BOUNDARY—Adverse Possession.—Where plaintiff 
and defendant are coterminous proprietors, and the lo- 
cation of the true line between them is in dispute, a 
written contract, entered into after it is discovered by 
actual survey that a portion of plaintiff's land is in- 
cluded in defendant’s inclosure, by which it is stipu- 
lated that the fence may be permitted to remain as it is 
until a certain time, and the use of the land shall be 
offset against the use of the fence, and the conversa- 
tions in the negotiation that led to it, are admissible to 
show whether defendant’s possession was adverse to 
plaintiff.—Crawford v. Ahrnes, Mo.,158. W. Rep. 341. 

9, CARRIERS—Passengers— Degree of Care Required.— 
While the duty of the carrier to all passengers is the 
same in degree, the amount of care may vary with the 
age, sex, or bodily infirmity of the passenger, and the 
carrier is not entitled to a charge that it owes no greater 
duty toa female passenger than to a male one.—St. 
Louis, etc. R. Co. v. Finley, Tex.,15 8. W. Rep. 266. 

10. CARRIERS—Ejection of Trespasser.—Where a per- 
son clandestinely enters a box-car of a freight train of 
a railroad company, to beat his way over tite road 
he becomes a trespasser on said train, and the only 
duty the company owes him is not to wantonly injure 
him.—Hendryx v. Kansas City, F. 8S. G G. R.Co., Kan., 25 

Pac. Rep. 893. 

11. CARRIERS—Injuries to Passengers.—A United States 
mail agent, who sustains injury while riding in the pos- 
tal-car, through the negligence of the.railway is en- 
titled to recover damages therefor, irrespective of any 
question as to the company’s compensation for trans- 
porting him.— Gulf, etc. R. Co. v. Wilson, Tex., 15 8S. W- 
Rep. 280. 

12. CARRIERS — Passengers—Ticket.—When a person 
claiming the right to travel on atrain ofa railroad com- 
pany as a passenger holding a commutation ticket 
issued by the agentof the company, on the alleged 
ground that he is one of the members ofthe partnership 
named on the face of the ticket, held, that he must 
show the conductor that his name appears indorsed 
thereon, in compliance with the conditions specified in 
the contract on the reverse of the ticket.—Granier v, 
Louisiana W. R. R.,8 La., South. Rep. 614. 

13. CONSTABLES—Execution of Process.—A constable 
having a writ of replevin, knocked at the outer door of 
the house where the property was, and the owner 
thereupon opened the door, but, on seeing the consta- 
ble, attempted to shut him out, and resisted his execu - 
tion of the writ. Held, that he might lawfully use force 
to execute his writ provided he committed no breach of 
the peace.— State v. Beckner, Ind., 26 N. E. Rep. 553. 

14. CONSTITUTIONAL LAW— Assessment.—Local Acts 
Mich. 1885, No. 292, and 1587, No. 436, amending the charter 
of city ot Grand Rapids, providing that the persons 
damaged bythe regrading of any street shall be en- 
titled to damages to be ascertained by a jury, and to 
be assessed by the council upon the district benefited, 
are constitutional—Sligh v. City of GrandRapids, Mich., 

47 N. W. Rep. 1093. 

15, CONSTITUTIONAL LAw—Ordinance—Pawnbrokers, 
—An ordinance requiring licensed pawnbrokers to keep 
a list of all articles pawned with them, and to sub- 
mit the same to the city police officers on demand, does 
not violate the constitutional right of the people to be 
secure against unreasonable searches and seizures.— 
Shuman v. City of Ft. Wayne, Ind., 26 N. E. Rep. 560. 


16. CONSTITUTIONAL LAW—Specia! Privileges.—The pro- 
vision of Rev. St. Mo. 1889, § 2613, for an attorney’s fee 
as costs in favor of the plaintiff in suits for injury to 
stock resulting from the failure of a railroad company 
to fence its track, is a valid exercise of the police 
power, and is not in conflict with Const. Mo. art. 4, § 53 
prohibiting special laws granting exclusive privileges. 
—Perkins v. St. Louis, etc. Ry. Co., Mo., 15 8. W. Rep. 320. 





17. ConTRACT—Construction.—W hile generally it is the 
province of the court to construe written contracts, yet, 
where a term is used in a technical or peculiar sense, 
the question of what that sense is, or what the intention 
and meaning of the parties were, may be submitted to a 
jury upon competent evidence and proper instructions. 
—Cosper v. Nesbit, Kan., 25 Pac. Rep. 866. 

18. CoNTRACT—Parol.—Where a parol contract for 
work has been partly performed it is competent for the 
parties to reduce the contract to writing, and when 
they do so the prior parol contract is merged in it.— 
Cable v. Foley, Minn., 47 N. W. Rep. 1135. 

19. CONTRACT—Rescission.—W hen the proprietor of a 
plantation and stock-farm enters into a contract with 
another as superintendent and manager thereof for an 
unnamed period of time, and, in lieu of salary, cove- 
nants that the latter is to have all the products of the 
farm and one-half interest in the increase of the stock, 
etc., the former is entitled to terminate the agreement 
and retake the possesion of his property whenever he 
becomes satisfied that itis to his interest to do so.— 
Long v. Kee, La., 8 South. Rep. 610. 

20. CONTRACTUAL OBLIGATIONS—Want of Privity.—A 
payment in full by a mortgagor to the first mortgagee’s 
unauthorized agent, who appropriates the money, does 
not render the agent liable for the costs and expenses 
of a second mortgagee in defending a forecJosure suit 
by the first, which suit, the agent was not notified to 
defend.— Barnes v. Deliglise, Wis., 47 N. W. Rep. 1129. 

21. CouRTS—Jurisdiction—Torts Committed Outside 
of State.—An action for the conversion of certain corn 
and corn-stalks, grown and standing upon land in the 
Indian Territory, leased in violation of law and the 
treaty between the United States and Cherokee Nation, 
brought by a citizen of this State against a person re- 
siding in such territory, but personally served with sum- 
mons, cannot be maintained in this State.—Holderman v. 
Pond, Kan., 25 Pac. Rep. 872. 


22. COUNTIES—Unlawful Contract—Estoppel.—Where 
the board of county commissioners make a contract 
for the improvement of a county road which involves 
the expenditure of more money than they have author- 
ity to appropriate for that purpose, and issue war- 
rants therefor, the payment of these warrants will 
not be enjoined at the suit of tax-payers who, with 
knowledge of all the facts, petitioned that the road be 
improved.— Travis v. Ward, Wash., 25 Pac. Rep. 908. 

23. CouNTy Bonps—Taxatien.—Where bonds are is- 
sued by a county in favor of works of internal im- 
provement they become a charge against the county, 
the principal and interest to be paid by a levy upon the 
property therein, whether such property was in the 
county when the bonds were voted or was afterwards 
brought in.—Chicago, etc. R. Co.v. Cuming County, Neb., 
47 N. W. Rep. 1121. 

24. CREDITOR’S BILL.—The return of an execution 
with the indorsement that it is wholly unsatisfied is 
sufficient evidence that the legal remedies have been 
exhausted, and is ground for a creditor’s suit to set 
aside fraudulent conveyances.—Daskam v. Neff, Wis., 47 
N. W. Rep. 1132. 

25. CRIMINAL EVIDENCE—Assault to Kill.—In a prose- 
cution for assault with intent to kill, testimony that 
the expression on defendant’s countenance was 
“anger, ferocity, vulgar hate,” is not inadmissible, as 
being opinion evidence.— State v. Buechler, Mo., 158. W. 
Rep. 331. 

26. CRIMINAL EVIDENCE — Confessions. — Where a 
prisoner, while under arrest, and without threat, 
promise, or expectation of hopes or favor, voluntarily 
makes a confession, the same may be proven on the 
trial.—Furstv State, Neb., 47 N. W. Rep. 1116. 

27. CRIMINAL Law—Admission of Evidence.—In case a 
prosecution solely depends upon circumstantial evi- 
dence, and the State is necessitated for that reason to 
eke out proofs of the defendant’s guilt by piecemeal, 
and to obtain itfrom any source possible, itis in all 
likelihood impossible for the trial judge at any particu- 
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lar stage of the proceedings, to determine the admissi- 
bility or pertinency of testimony; hence, under the 
well-recognized rule of law that no party can be con- 
trolled iu the order in which he shall introduce his 
testimony, the proper course for the judge to pursue is 
to admit the evidence, and, if it is not properly con- 
nected subsequently with with other incompetent 
evidence in the case, he should charge the jury to dis- 
regard it.—State v. McFarlain, La.,8 South. Rep. 600. 

28. CRIMINAL Law—Arraignment.— The accused was 
arraigned and entered a plea of not guilty, which plea, 
on motion of his counsel, was withdrawn, in order 
that the accused might file a motion to quash the in- 
dictment: Held, that the withdrawal of the plea left the 
accused in the position as though he had not been ar- 
riagned.— State v. Hunter, La.,8 South. Rep. 624. 

29. CRIMINAL LAW—Competency of Juror.— A person 
called to serve as a juror in a criminal case, who shows 
by his answers to questions touching his qualifications 
to serve as ajurorthat he has formed and entertains 
an opinion, with reference to the guilt or innocence of 
the accused, that would require evidence to remove, is 
not a competent juror in the case.— State v. Beatty, Kan., 
25 Pac. Rep. 899. 

30. CRIMINAL LAW — Confessions. — The preliminary 
examination before the court to ascertain whether or 
not acOdnfession of a prisoner offered in evidence is 
yoluntary is properly conducted in the hearing of the 
jury.—Shepherd v. State, Neb., 47 N. W. Rep. 1118. 

31. CRIMINAL LAW — Directing Verdict. — Under the 
constitutional provision which guaranties to persons 
accused of crime the right of trial by jury, the court, in 
a criminal case, has no power to direct the jury to con- 
vict, though the evidence of guiltis overwhelming. — 
Territory v. Kee, N. Mex., 25 Pac. Rep. 924. 


32. CRIMINAL Law—Order of Trial.—Rev. St. Mo. § 4208, 
which provides that in criminal cases the prosecuting 
attorney must first “state the case and offer evidence,” 
and, “second, the defendant or his counsel may then 
state his defense,” is for the benefit of defendant, and 
he should be allowed to state his defense immediately 
after the statement of the prosecuting attorney, and be- 
fore the introduction of evidence; but refusal to permit 
him to do so is not error.—State v. Jackson, Mo., 15 S. W. 
Rep. 333. 

33. DAMAGES—Evidence.—In action for damages for 
personal injuries, it is proper to prove by the testimony 
of physicians the value of the necessary services of the 
nurse who took care of the plaintiff, even though such 
services were rendered gratuitously.—Brosnan v. Sweet- 
ser, Ind., 26 N. E. Rep. 555. 

34. DAMAGES—Injuries to Wife.—In a suit by a hus- 
band for personal injuries to his wife, he is entitled to 
recover for the loss of her society and companionship, 
though he yet has his wife with him, and enjoys her 
society ; the loss being in the diminution in her capacity 
for usefulness, aid, and comfort as a wife.—Furnish v. 
Missouri Pac. Ry. Co., Mo., 15 8. W. Rep. 315. 

35. DEED—Description of Grantees.—Where the deed 
of conveyance of lands to be used for educational pur- 
poses describes the grantees as the German citizens 
comprising the neighborhood six miles west of Bren- 
ham, and trustees yet to be appointed by then, it is 
void for uncertainty.— Nolte v. Meyer, Tex., 15 8S. W. Rep. 
276. 

36. DEED—Notice by Record.—Under Rev. St. Tex. art. 
4292, requiring that where county records are destroyed 
deeds which are preserved shall be re recorded in the 
proper county within four years, in order that the first 
record shall be effective, where deeds are not so re- 
corded after the destruction of the records, the first 
record does not constitute notice as against a bona fide 
purchaser.—Salmon v. Huff, Tex., 15 8. W. Rep. 256. 

37. DEED—Rule in Shelley’s Case.—A deed conveying 
land to the grantee for life, “‘and upon his death unto 
his heirs and their assigns forever,” passes a fee to the 
grantee, even though it also recites an intention to 
convey the land to the grantee “to hold only during his 





natural life, and upon [his] death to be held in fee- 
simple by his heirs.”—Fowler v. Black, Ill., 26 N. E. Rep. 
596. 

38. DEDICATION— Evidence.—The evidence in this case 
reviewed, and held sufficient to support a finding that 
the land in question had been dedicated to the public, 
for use as a cemetery, by the grantors of the plaintiff in 
error, and accepted for such use.—Hayes v. Houke, Kan., 
25 Pac. Rep. 860. 


39. DIVORCE—Alimony.—While the general rule is that 
alimony will not be granted where a decree of divorce 
is obtained ez parte, the defendant being domiciled in 
another State, yet, asthe property was within the ju- 
risdiction of the court, and the defendant had been 
personally served, and had appeared and contested the 
right, and it being apparent that alimony should be 
granted, the decree would be affirmed.—Johnson v. John- 
son, Neb., 47 N. W. Rep. 1115. 

40. EJECTMENT—Ancient Deeds.—In ejectment, two 
ancient deeds, which plaintiff admits were insufficient 
to pass the title to the grantee because not executed in 
accordance with the laws of Spain, then in force in New 
Mexico, are inadmissible toshow color of title in plaint- 
iff, who claims underthe heirs.of the grantee, in the 
absence of evidence that the grantee or his heirs ever 
took possession of the land, or exercised acts of owner- 
ship Qver it.—Salazar v. Longwill, N. Mex., 25 Pac, Rep. 
927. . 

41. ELECTIONS—Ballots.—The returns of the election 
officers are prima facie evidence of what they purport to 
show with regard to the number of the votes cast and 
for whom Cast, although the ballots themselves, when 
properly identified, are still better evidence. But 
whenever it is shown that the ballots have been wrang- 
fully tamperéd with they lose their controlling char- 
acter as evidence.—Spidle v. McCracken, Kan., 25 Pac. 
Rep. 897. 

42. ELECTIONS — Canvassing Returns — Mandamus.— 
Under Act Feb. 28, 1889, the district judge can enjoin the 
canvassing board from issuing a certificate of election 
pending a mandamus proceeding to compel them to can- 
vass the returns from certain districts which they have 
refused to consider.—In re Sloan, N. Mex., 25 Pac. Rep. 
930. 

43. EMINENT DOMAIN — Condemnation Proceedings.— 
Where a portion of a street in a city of the first class is 
vacated, pursuant to the provisions of paragraph 582 of 
General Statutes of 1889, and alot abutting thereon con- 
demned, and the perpetual use thereof acquired bya 
union depot and railroad company for the maintenance 
ofa union depot, the portion of the vacated street 
situated in front of the lot so condemned becomes, as 
it were, an accretion or appurtenant of the lot, and 
passes with the same to the company.—Challiss v. Atch- 
ison Union Depot g R. Co., Kan., 25 Pac. Rep. $94. 

44, EQuity—Cancellation of Deed.—A deed toa wife 
will not be set aside eight years after the death of the 
husband, at the suit of his son by a former marriage, 
where there is no evidence of fraud or undue influence, 
andthe grantor was of sound mind, and capable of 
contracting.— Wood v. Wood, Mo., 158. W. Rep. 288. 

45. ESTOPPELIN Pats.—Where land belonging to the 
estate of un intestate is sold under order of court for 
the payment of his debts, and the administrator and 
minor heir further join in the execution of a quitclaim 
deed therefor, and such minor after attaining her 
majority, sues for the interest on a part of the purchase 
money of the land not paid in cash, she is thereby es- 
topped to deny the jurisdiction of the court—Lathrop v. 
Doty, lowa, 47 N. W. Rep. 1089. ° 

46. EVIDENCE — Handwriting. — Under Code Iowa, § 
3655, the standard must be absolutely established, so 
thatthe jury may be instructed that, asa matter of 
law, it is genuine; and the opinion of a witness, 
familiar with the person’s handwriting, but who had 
not seen him write the matter submitted as a standard, 
that it is genuine, will not render competent the testi- 
mony of an expert.— Sankey v. Cook, lowa, 47 N. W. Rep. 
1077. 
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47. EXECUTION—Levy on Partner’s Share.—Under Rev. 
St. Tex. art. 2295, providing that ‘ta levy on the interest 
of a partner in partnership property is made by leaving 
a notice,” etc., a levy on a partner’s interest by an 
actual seizure of part of the partnership property is 
illegal.— Middlebrook v. Zapp, Tex., 15 8. W. Rep. 258. 

48. FRauDS—Statute of.—Where goods recently sold 
to plaintiff are attached bya creditor of her vendor, 
and, in consideration of plaintiff's giving her note for 
the debt, the vendor promises to paythe note at its 
maturity, this is not such a promise to pay the debt of 
another as is required by the statute of frauds to be in 
writing.—McGraw v. Franklin, Wash., 25 Pac. Rep. 911. 

49. FRAUDULENT CONVEYANCES.—A conveyance by an 
insolvent debtor, in consideration of bona fide debts 
due the grantee, equal to the value of the land, is valid 
as againt the other creditors.—Zrdali v. Atwood, Wis., 
47 N. W. Rep. 1124. 

50. FRAUDULENT CONVEYANCES—Evidence.—In case 
an attached debtor makes a sale of personal goods and 
property, however circumstantially itis executed, the 
court will, at the instance of a complaining creditor, 
examine all the facts and surrounding circumstances 
and therefrom determine the reality and bona fides of the 
contract.—Lahitte v. Fiere, La., 8 South. Rep. 598. 

51. GAMING—Notes—Wager.—It is a good defense on a 
note that the note sued on was given for money bor- 
rowed to be used by the parties jointly in gambling con- 
tracts, and in paying losses sustained on account of 
such contracts.—Plank v. Jackson, Ind., 26 N. E. Rep. 568, 

52. GUARDIAN FOR NON-RESIDENT MINOR.—A probate 
court of this State may appoint a guardtan for a 
non-resident minor as respects any estate which he 
may have in this State; and, if the appointment be 
over both his person and estate, it will be good to the 
extent of the minor’s estate within the jurisdiction 
where it is made.— West Duluth Land Co. v. Kurtz, Minn., 
47 N. W. Rep. 1134. 

53. GUARDIAN’S BOND.—In an action on a guardian’s 
bond, proof that the guardian has paid out the entire 
trust fund according to orders of a court ef competent 
jurisdiction is a complete defense, since such orders, 
though made ez parte and subject to the control of the 
court making them, are not subject to collateral attack. 
— State v. Wheeler, Ind., 26 N. E. Rep. 552. 

54. HOMESTEAD— Abandonment.—Where a _ widow, 
after occupying the homestead for a year, moves else- 
where, and rents it for nine years, but with intention of 
returning as soon as the growth of the city will enable 
her to carry on her business of dressmaking on the 
property, her homestead right is not lost by abandon- 
ment.—Reiley v. Reiley, Ill., 26 N. E. Rep. 604. 

55. HUSBAND AND WIFE.—A contract ,by which a mar- 
ried woman agrees that certain money due her shall be 
payable at her death to her heirs, reserving the right 
to demand the money herself in case her husband 
should die, or she should separate from him, and be- 
come dependent upon herself for support, is valid.— 
Buck v. Hughes, Ind., 26 N. E. Rep. 558. 

56. HUSBAND AND WIFE—Fraudulent Conveyance.— 
Where the father donates, as her dowry, immovable 
property to his daughter, and the mother advances 
money to the husband of the daughter, and afterwards, 
with the wife’s consent, the husband sells this property 
to the mother, held, that the money could not form the 
consideration of the sale.—Succession of Toledano, La., 8 
South. Rep. 604. 

57. HUSBAND AND WIFE—Natural Tutors—Divorce.— 
It is only in case the marriage is dissolved by the death 
of one of the spouses that natural tutorship takes place. 
—In re Laplain, La., 8 South. Rep. 615. : 

58. INJUNCTION—Execution— Exemplary Damages.— 
Attorney fees are allowed as damages when the injunc- 
tion is dissolved, not when it is maintained, particularly 
in the absence of malice and probable cause.— Townsend 
v. Fontenot, La., 8 South. Rep. 616. 

69. INJUNCTION—Pleading.—To warrant a temporary 
injunction under Code Iowa, § 3388, which provides for 





such aninjunction when it appears by the petition that 
the relief consists in restraining some act which would 
produce “great or irreparable” iniury, the petition need 
not allege that the injury will be irreparable, nor that 
defendant is insolvent.—Price v. Baldauf, lowa, 47 N. W. 
Rep. 1079. 

60. INJUNCTION—Trespass.—In an action to enjoin de- 
fendant from an alleged trespass on land, an answer 
which denies plaintiff's ownership and asserts title in a 
third person is good.— Whitlock v. Consumers’ Gas Trust 
Co., Ind., 26 N. E. Rep. 570. 

61. INSOLVENCY—Preference. — Under insolvent Act. 
Cal. 1880, § 55, a conveyance by an insolvent of his proper- 
ty to acreditor must be both made and received with the 
intent to give a preference, and it is not void because 
received by a creditor intending to obtain a preference, 
unless the insolvent also had the intention of giving 
one.—Hass v. Whittier, Cal., 25 Pac. Rep. 917. 

62. INSURANCE—Arbitration.— Though a fire policy 
stipulates that in case of a failure to agree upon the 
amount of damage it shall be ascertained by appraisers, 
and that until the required proofs are produced and 
appraisals are permitted the loss shall not be payable, 
the assured, having offered proofs of loss that are re 
jected by the company, which does not demand an ap- 
praisal nor dispute the amount of damage may sue for 
the loss without himself first offering to have the prop- 
erty appraised, or requesting the appointment of ap- 
praisers.—Randall v. American Fire Ins. Co. of Philadel- 
phia, Mont., 25 Pac. Rep. 953. 

63. INSURANCE—Misrepresentation by Agent.—If the 
agent of an insurance company, without the knowledge 
of the assured, inserts in the application such misrep- 
resentations as would, if made by the assured, avoid 
the policy, the assured may rescind the contract, though 
the policy binds the company.—Michigan Mut. Life Ins. 
Co. v, Reed, Mich., 47. N. W. Rep. 1106. 

64. INTOXICATING LIQUORS — Illega! Sale. — Where 
whisky is ordered of defendantin one county, and by 
his direction ordered sent from his saloon in charge of 
a clerk in another county, in a jug, marked with the 
purchaser’s name, by public conveyance, to defendant’s 
place of business in the first cdunty, being there de- 
livered to the purchaser, who pays defendant therefor, 
the whisky is sold in the first county.—Bryant v. State, 
Tenn., 15S. W. Rep. 253. 

65. INTOXICATING LiQuoRS—License.—Gen. Act Wash. 
T. Feb. 2, 1888, § 2, providing that the governing body 
of each incorporated town or village in the territory 
shall have power to regulate and license the sale of 
liquors, and that 10 per cent. of the license fees shall be 
paid into the State treasury, repeals the former special 
act of January 29, 1886, allowing the city of Spokane 
Falls to collect and retain the entire amount of the 
liquor license fees.— State v. City of Spokane Falis, Wash., 
25 Pac. Rep. 903. 


$6. INTOXICATING LIQUORS—Prosecution.—Where the 
county attorney files with an information charging vio. 
lations of the prohibitory liquor law a statement of the 
testimony taken before him under authority of para- 
graph 2543, Gen. St. 1889, of sales made by the defendant 
and no other specification of the particular violations 
intended to be given in the evidence is made or filed, 
the State will be confined in its evidence to the sales 
thus specified in the statement.—State v. Lawson, Kan., 
25 Pac. Rep. 864. 

67. INTOXICATING LiQuORS—Sale to Drunkard.—Un- 
der Pub. Acts Mich. 1887, No. 313, § 13, it is unlawful for 
asaloon keeper €o sell spirituous liquors to a person 
whom he knows is in the habit of getting intoxicated, 
even though the statement is made by the purchaser 
thatthe doctor ordered it for sickness in his family.— 
McDonald v. Casey, Mich., 47 N. W. Rep. 1104. 

68. JODGE—Disqualification.—Where a judge renders 
a judgment for forfeiture of a bail-bond in a casein 
which he had been of counsel for the prisoner, and who 
in conversation with other attorneys, had expressed an 
opinion as to alterations in the bond, but had taken no 
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steps in regard to it, and had not been employed by 
the bondsmen, he is not disqualified to render judgment 
upon the forfeiture of the bond, under Const. Tex. art. 
5, § 11.—Hobbs v. Campbell, Tex., 15S. W. Rep. 282. 

69. JUDGMENT.—A judgment by default against a 
school-district, upon a debt contracted when the dis- 
trict was indebted in excess of the limit authorized 
by the constitution, may be canceled at the suit of the 
tax payers.— Kane v. Independent School-Dist. of Rock 
Rapids, lowa, 47N. W. Rep. 1076. 

70. JUDGMENT— Establishment.—In a proceeding under 
ch. 92, Laws 1883, to establish the record of a judgment 
destroyed by fire, a defendant in the original action, 
anda party to the proceeding to establish the judg- 
ment, has the right to establish the recordof any judg- 
mentthat he may have obtained, by parol evidence, 
and to plead and prove any new matter that may have 
occurred since the rendition of the judgment sought 
to be establisbed, which operates in whole or in part to 
extinguish such judgment.— Davidson v. Beers, Kan., 25 
Pac. Rep. 859. 

71. JUDGMENT BY CONFESSION.—Where the sworn 
statement on which a judgment by confession is based 
sets out that the debtors had executed their promissory 
notes, copies of which annexed as exhibits show that 
they were given “for value received in one Sweepstakes 
separator,” the judgmentis not invalid for want ofa 
showing as to how the indebtedness arose.—Brown v, 
Barngrocer, lowa, 47 N. W. Rep. 1082. 

72. JUSTICE OF THE PEACE—Jurisdiction.—Where a jus- 
tice has taken jurisdiction of a case involving more 
than $100, the jurisdictional amount, and an appeal is 
taken from his judgment, it will be treated as a proper 
transfer of the case to the superior court.—Moore v. 
Perrot, Wash., 25 Pac. Rep. 906. 

73. LANDLORD AND TENANT—Condemnation.—Where 
part of a tract of land subject to lease is condemned for 
public use, the tenant’s liability for rent is not affected 
thereby.—Stubbings v. Village of Evanston, Ill, 26 N. 
E. Rep. 577. 

74. LIMITATION— Pleading.—In this State, statutes of 
limitations are regarded not as statutes of presumption, 
but as statutes of repose, and a trial court may, in its 
sound judicial discretion permit a defendant to file an 
answer out of time, pleading the statute of limitations. 
—Freeman v. Hill, Kan., 25 Pac. Rep. 870. 

75. MALICIOUS PROSECUTION—Injury to Feelings.—In 
an action for malicious prosecution, damages for injury 
to plaintiff's feelings, caused by the arrest, are recover- 
able under a general allegation of damages.—Shatto v. 
Crocker, Cal., 25 Pac. Rep.921. 

76. MANDAMUS—Contempt—Habeas Corpus. — A per- 
emptory writ of mandamus commanding the probate 
clerk, in his official capacity, to recognize one of two 
rival sets of claimants for the office of county commis 
sioners, and to refuse recognition to the other, is not 
void because it incidentally involves the title set up by 
the rival claimants.—Dalgado v. Charez, N. Mex., 25 Pac. 
Rep. 948. 


77. MANDAMUS TO ALLOW APPEAL. — Mandamus does 
not lie to grant an appeal from an order dissolving on 
bond a sequestration issued against one who, being solv - 
ent, has applied for a respite.— State v. Lewis, La.,8 
South. Rep. 602. 

78. MANDAMUS TO STATE BOARD OF HEALTH. — The 
functions of the State board of health under Rev. St. 
Mo. 1889, § 6878, authorizing it to refuse certificates to 
practice medicine to individuals guilty of unprofes- 
sional or dishonorable conduct, afterfiving the accused 
on opportunity to be heard, are quasi judicial in their 
nature; and where they have refused a certificate to an 
applicant, because of his publication of advertisements 
of a character tending to deceive the public and impose 
on the ignorant mandamus, will not lie to compel them 
to grant it.—State v. State Board of Health, Mo.,158. W. 
Rep. 322. 

79. MASTER AND SERVANT—Risks of Employment.—The 
rule that a servant engaging in a hazazdous employ- 








ment assumes the risks ofthe ordinary perils of the 
business does not apply where the servant is required 
by his master to enter upon a hazardous task under an 
unfulfilled promise to point out its hazards to him.— 
McCormick Harvesting Mach. Co. v. Burandt, Ill., 26N. E. 
Rep. 588. 


80. MECHANICS’ LIENS—Additional Compensation.—A 
contractor is not entitled to additional compensation 
for the loss occasioned by the destruction, in a storm, 
of spires he had undertaken to erect on a church, and 
which he had not yet finished, where such destruction 
was due to his own negligence in not properly bracing 
or staying them.—Parker v. Scott, lowa,47N. W. Rep. 
1073. 

$1. MORTGAGES—Mechanics’ Liens—Priorities.—W here 

the purchaser of land sells it before obtaining a convey- 
ance, and puts his vendee in possession and upon get- 
ting a conveyance, immediately conveys to his vendee, 
taking a mortgage in part payment of the price, he 
waives any previous lien he may have had on the land 
for the price, and must rely solely on the lien of his 
mortgage, which accrues from its date.—Arery v. Clark, 
Cal., 25 Pac. Rep. 919. 
. 82. MUNICIPAL CORPORATION—Defective Sidewalks.— 
Where a city is sued for injuries resulting from a defect 
in a sidewalk, it must appear either that the city had 
notice of the defect or that it was a patent defect and 
had continued so long that notice might reasonably be 
inferred, or that the defect was one which, with reason- 
able and proper care, should have been ascertained 
and remedied:—City of Kansas City v. Bradbury, Kan., 
25 Pac. Rep. 889. 

83. MUNICIPAL CORPORATION— Extension of City Limits. 
—Under section 3, ch. 12a, Comp. St., a city of the metro- 
politan class may extend the corporate limits so as to 
include an area not to exceed 25 square miles, including 
any village organization within such limits, which 
organization will thereupon cease and terminate.—City 
of Omaha v. City of South Omaha, Neb., 47 N. W. Rep. 
1113. 

84. MUNICIPAL CORPORATION—Improvements.—Under 
Rev. St. Ill. ch. 24, art. 9, § 19, an ordinance directing the 
paving of a certain street, except a 16 foot strip in the 
middle thereof, need not specify the width ofthe pav- 
ing, where the recorded plat shows the width of the 
street and the city ordinances shows the width of the 
sidewalks.— Wood v. City of Chicago, Ill., 26 N. E. Rep. 
608. 


85. MUNICIPAL CORPORATION—Street Improvements.— 
A city of the second class, having authority to improve 
a street, cannot be enjoined from making such im- 
provement, by the abutting property owner, upon the 
ground that the work is being defectively performed.— 
Dever v. City of Junction City, Kan., 25 Pac. Rep. 861. 


8&6. MUNICIPAL ORDINANCES—Live Stock.—Const. Tex. 
art. 16, § 23 does not require a municipal ordinance for- 
bidding cattle to run at large in the city to be submitted 
to and approved by the freeholders of the city.—Batsel 
v. Blaine, Tex., 15S. W. Rep. 283. 


87. MUTUAL BENEFIT INSURANCE.—In an action against 
a mutual benefit association, where the certificate is 
made payable upon cordition that the insured is “in 
good standing” in the society at his death, and the 
society’s constitution provides that upon due trial and 
conviction of unbecoming conduct a member shall be 
reprimanded, suspended, or expelled, the loss of good 
standing can only be shown by proof of some official 
action by the society, and oral evidence thereof is not 
admissible.—High Court I. O. Foresters v. Zak, Ill., 26 N. 
E. Rep. 593. 

88. NEGOTIARLE INSTRUMENTS—Innocent Purchasers. 
—Where a due bill payable one day after date, is as- 
signed by the payee on the day of its date as collateral 
security for a cash loan not evidenced by any note, but 
10 days afterwards the payee in the due-bill gives his 
note, payable with 10 per cent. interest, for the cash 
previously loaned him, and permits the assignee of the 
due-bill to keep it as security for this note, such as- 
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signee is not an in t purcha before the maturity 
of the due-bill.—City Bank of Dowagiac v. Dill, Mich., 
47 N. W. Rep. 1109. 

89. NEGOTIABLE INSTRUMENTS—Makers —Indorsers.— 
Under Civil Code Cal. § 3108, providing that “one who 
writes his name upon a negotiable instrument other- 
wise than a3 a maker or acceptor, and delivers it with 
his name thereon to another person, is called an ‘in- 
dorser,’”? one who signs as maker, with the addition of 
the word “surety” to his signature, is liable to the 
payee as maker.—Southern California Nat. Bank v. Wyatt, 
Cal., 25 Pac. Rep. 918. 

90. NOVATION—Joint Contracts.—Where a contract of 
sale provides that one of the purchasers shall pay cer- 
tain notes given by the seller, and the other purchaser 
shall pay certain other notes, and it also contairs a 
promise by both purchasers to pay all of said notes, an 
action on such contract may be maintained by the 
holder against both purchasers jointly.— Romain v. Jud- 
son, Ind., 26 N. E. Rep. 563. 

91. PARENT AND CHILD—Torts of Minor.—A father is 
never liable for the wrongful acts of his minor son 
unless the acts are committed with the father’s consent 
or in connection with the father’s business.—Smith v. 
Davenport, Kan., 25 Pac. Rep. 851. 

92. PLEADING—Act under Private Signature.—When 
suit is brought on a promissory note in an ordinary 
action, and personal judgment is sought against the 
maker, it is a suit on an act under private signature, in 
the sense of those articles of the Code of Practice, not- 
withstanding judgment is also asked recognizing and 
enforcing an authentic mortgage securing the payment 
of the note.—James v. Rand, La., 8 South. Rep. 623. 

93. PLEADING—Joinder—Attorney’s Lien.—An action 
against a mutual life insurance association and a per- 
son holding an insurance certificate in such association, 
to enforce an attorney’s lien for services for the holder 
of such certificate, cannot be joined with an action on 
an Official bond given by the officers of the association, 
under chapter 131 of the Session Laws of 1885.—Hentig v. 
Southwestern Mut, Ben. Ass’n, Kan., 25 Pac. Rep. 878. 

94. POLICE BOARDS—Removal of Officer.—Under sec- 
tion 10 of the Detroit police act, providing for preferring 
charges before the police board, and section 9 declaring 
that no officer shall be removed except upon written 
charges, “and after opportunity to be heard in his de- 
fense,” where one is charged with “conduct immoral 
and unbecoming an officer,” with a specific accusation 
of acts constituting a felony, the board cannot, after 
finding him not guilty of the acts specified, finds him 
guilty of “conduct unbecoming an officer,” and re- 
move him therefor.— Wellman v. Board of Metropolitan 
Police of the City of Detroit, Mich., 47 N. W. Rep. 1099. 

95. PRACTICE.—Under Rev. St. Ill. 1889, ch. 110, § 17, a 
which is called when the parties and their counsel are 
absent may, in the discretion of the court, be passed 
for the time, and called up at a subsequent day of the 
same term on notice to the parties.—Crosby v. Kiest, Ill., 
26 N. E. Rep. 589. 

96. PRACTICE.—Security for Costs.—Section 581 of the 
Code of Civil Procedure, providing, in substance, that a 
plaintiff who has a just demand against a defendant, 
and who, by reason of his poverty, cannot give security 
for c2sts, may maintain his action without a bond for 
costs, applies to actions commenced before a justice of 
the peace.— Barnett v. Lark, Kan., 25 Pac. Rep. 869. 

97. PRINCIPAL AND SURETY—Discharge of Surety.—A 
surety for the punctual payment of rent by the lessee 
on the first day of every quarter is not discharged from 
his obligation by the fact that the lease, subsequently 
executed, fixes the rent-day as the last day in every 
quarter, instead of the first, if such change is uninten- 
tional, and the result of a mistake in drafting the lease. 
— Stevens v. Pendleton, Mich., 47 N. W. Rep. 1097. 


98. QUIETING TITLE—Pleading.—In a suit to remove a 
cloud from title, a plea to the entire bill, which does 
not deny the allegations on which the complainants 
rely for relief, but merely sets up that they are not en- 








titled to relief until they have reimbursed defendant 
for certain taxes paid by him, is bad.—Snow v. Counsel- 
man, Ill., 26 N. E. Rep. 590. 

99. RAILROAD AID BoNDS—Limiting Issue.—Section 5, 
ch. 99, Sess. Laws 1885, does not control or limit the 
amount of bonds to be issued under the provisions of 
ch. 67, Sess. Laws 1886, authorizing cities of the first and 
second class to issue bonds for the purpose of aiding 
railroad companies in securing depot grounds and 
terminal facilities.— Chicago, etc. Ry. Co. v. City of Man- 
hatian, Kan., 25 Pac. Rep. 879. 

100. RAILROAD COMPANIES — Fires. — In an action 
against a railroad company for the burning of plaintiff's 
property, which the petition alleges was caused by a 
spark from defendant’s engine setting fire to rubbish 
negligently permitted to accumulate on its right of way 
two and one-half miles from plaintiff's land, evidence 
of the dryness of the season, inflammable character of 
the intervening country, its connection with plaintiff's 
land, and the strength and direction of the wind, is ad- 
missible.—Marvin v. Chicago, etc. Ry. Co., Wis., 47 N. W. 
Rep. 1123. 

101. REAL EsTATE—Notice.—Where the title of land is 
in a trustee, and the possessionis ina tenant of the 
beneficiary, purchasers from the trustee are put upon 
inquiry notwithstanding the record title, and are 
charged with notice of the beneficiary’s interest and 
the inchoate dower interest therein of his wife, and a 
mortgage made by a grantee of the trustee cannot be 
foreclosed so as to cut off such dower.—Bowman v. An- 
derson, Iowa, 47 N. W. Rep. 1087. 

102. RES ADJUDICATA.—An answer that plaintiff had 
appropriated certain property, and received certain 
rent, in full satisfaction of the debt sued for, is a plea 
of payment, and not of set-off or counter-claim; and, 
where such plea is controverted by plaintiff, ajadgment 
in his favor is conclusive against defendant’s right to 
set up such payment in any other suit, though he did 
not appear at the trial, and offered no proof on the 
subject of payment.—Litch v. Clinch, Ill., 26 N. E. Rep. 
579. 

103. SALE—Warranty.—The statement of a drummer to 
a prospective customer, that “I will recommend them 
with any goods you can get anywhere. If they don’t 
prove satisfactory, you can send them every pair back. 
If the goods don’t give satisfaction, send them all 
back,”—is not a warranty of the quality of the goods, 
but simply gives purchaser an option to return the 
goods if unsatisfactory.—Childs v. O’ Donnell, Mich., 47 N. 
W. Rep. 1108, 

104, SCHOOL- DISTRICTS — Contracts. — In an action 
against a school township on notes given for goods 
sold, evidence as to the value of the goods is admissi- 
ble, since only their value can be recovered, regardless 
of the agreement as to price.—Litten v. Wright School Tp., 
Ind., 26 N. E. Rep. 567. 

105. SCHOOL DISTRICTS—Voting Taxes.—The electors 
of a district township, in voting a tax for the purchase 
of a site and the construction of a school, are not re- 
quired by Code Iowa, § 1717, which authorizes them “‘to 
vote a tax,” to vote by ballot, but they may express 
their views upon pending {questions in any recognized 
manner, in the absence of sp requir ts.—Sea- 
man v. Baughman, lowa, 47 N. W. Rep. 1091. 

106. SCHOOL LANDS—Right to Convey.—Const. Tex. § 6, 
art.7, providing that counties may dispose of their 
school lands as provided by the commissioner’s court 
of the county, and that the proceeds shall be invested 
in bonds, the interest only to be used, contemplates 
that school lands shall only be disposed of by sale or 
lease, and where a county granted a fourth part of the 
land to which it was entitled under article 4032, 4033, 
Rev. St.,in consideration of services in locating the 
same, the deed was void.—Pulliam v. Runnels County, 
Tex., 158. W. Rep. 277. 

107. SHERIFFS—Failure to Execute Process.—An exe- 
cution reciting a judgment rendered October 14, 1886, is 
not supported by proof of a judgment entered October 
14, 1885, and a sheriff is not Mable to amercement for 














352 THE CENTRAL LAW JOURNAL. 


No. 16 








failure to serve and return such execution in 60 days.— 
Bitman v. Mize, Kan., 25 Pac. Rep. 875. 

108. SPECIFIC PERFORMANCE—Indefiniteness of Con- 
tract.—A contract to convey real estate by the terms of 
which the deed was to be delivered “upon receipt of 
balance of cash payments and the securities for de- 
ferred payments, herein stipulated,” there being no 
other reference to securities, or statement of what they 
were to be, cannot, by reason of the indefiniteness in 
that particular, be specifically enforced.—Holliday v. 
Hubbard, Minn.,47 N. W. Rep. 1134. 

109. SuoMMONS—School district.—A summons in which 
the defendant is described as ‘“‘trustee Cicero school 
township” sufficiently shows that the actionis against 
the township, and not against the trustee-personally.— 
Cicero School Tp. v. Chicago Nat. Bank, Ind., 26N. E. Rep. 
567. 

110. TAX-DEED—Description.—The description of land 
sold, in a certificate of tax-sale and deed, as “18 acres 
of,” or “the undivided 18 acres of,’’ a certain quarter 
section, is too indefinite, and vitiates the sale.—Smith v 
Blackiston, Iowa, 47 N. W. Rep. 1075. 

lll. TAX-TITLE — Adverse Possession. — A tax-deed 
valid upon its face starts the statute of limitations pro- 
vided in paragraph 6995 of the Genera! Statutes of 1889 
to running when recorded in the proper county, and, 
after said statute has fully runin its favor, such deed 
cannot be overthrown by an action begun thereafter, 
except by showing that the land was not subject to 
taxation when listed therefor, or thatthe taxes have 
been paid, or the land redeemed, as provided by law.— 
Doudna v. Harlan, Kan., 25 Pac. Rep. 883. 

112. TAX TITLE—Limitations.—The plea of the statute 
of limitations cannot be interposed by the holder of a 
tax-title,toa note and mortgage not barred at the 
commencement of the action against the original mort. 
gagor.— Ordway v. Cowles, Kan., 25 Pac. Rep. 862. 

113. TAXATION—Assessment.— An arbitrary increase 
of the valuation of property, and the extension of an 
additional tax thereon by the county clerk after the as- 
sessment had been returned, without notice to the 
owner of such action, is unauthorized, and the taxes 
charged illegal.— Topeka Water-Supply Co. v. Roberts, 
Kan., 25 Pac. Rep. 855. 

14 TAXaTION—Board of Equalization.—The fact that 
the county clerk recorded the proceedings of the board 
of equalization in a journal containing also the proceed- 
ings of the board of county commissioners will not in- 
validate the action of the board of equalization.—Fowler 
v. Russell, Kan., 25 Pac. Rep. 870. 

115. TAXATION—Board of Review.—Where the records 
of a village council do not contain any proof of the 
posting of the notices of the meeting of the board of 
review required under How. 8t. Mich. § 2930, this omis- 
sion alone will not render the assessment void.—Boyce 
v. Peterson, Mich., 47 N. W. Rep. 1095. 

116. TAXaTION—Collection — Corporate Stoek. — The 
failure of the assessor to deduct from an assessment 
against the shares of stockholders of an insurance 
company the value of certain state and city bonds, 
which are owned by the corporation and are exempt 
from State taxation, does not render such assessment 
void, because they are not “exempt property” in the 
sense of the statute and the constitution.—Parker v. Sun 
Ins. Co., La.,8 South. Rep. 618. 

117. TAXaTION—Sale after Payment.- When property 
has been assessed to two different persons for the same 
year, a payment of the taxes by either will defeat the 
power of the tax collector to sell. It matters not that 
the party making the payment is not the true owner.— 
Wilbut v. Muhel, La., 8 South. Rep. 607. 

118. TaxES—Collection.—In a suit for delinquent taxes, 
the collector having, in making out the tax-bill filed 
with the petitioner, omitted to state the respective 
funds to which each tax belonged, he may be permitted 
to supply the omission from the original tax-book in 
his possession.— State v. Phillips, Mo., 15 8. W. Rep. 319. 

119. TENANTS IN COMMON—Landlord and Tenant.—A 





tenant in common who has taken exclusive possession 
of the land, under a lease of his co tenant’s interest for 
a year, and who retains such possession for two years, 
is Hable for rent during the second year, at the rate re- 
served in the lease.—Harry v. Harry, Ind., 26 N. E. Rep. 
562. 

120. TOowN—Mayor—Fees.—The mayor of an incorpo- 
rated town, being invested by Code Iowa, § 506, with 
the jurisdiction of justices of the peace in criminal 
cases, which does not, however, make any provision 
for compensation, is not entitled to recover from the 
county the reasonable value of his services in the hear- 
ing and trial of a criminal case in which the prosecution 
failed.—Howland v. Wright County, low&, 47 N. W. Rep. 
1086. 

121. TRESPASS TO TRY TITLE—Evidence.—In trespass 
to try title, a recital in a deed to plaintiff, and intro- 
duced by him in evidence, that the title conveyed had 
passed through certain mesne conveyances is prima 
Sacie evidence against a defendant claiming title from a 
common source.—Burk v. Turner, Tex., 155. W. Rep. 256. 

122. TRIAL—Instructions.—When the instructions of 
the trial court embody the law applicable to the facts, 
although stated with much verbiage and with frequent 
repetitions, there is no cause for reversal.—Meibergen v. 
Smith, Kan., 25 Pac. Rep. 881. 

123. VENDOR AND VENDEE — Rescission.— A vendee 
under deed of general warranty who has not been 
put into possession of the whole of the purchased 
premises may defend an action for the purchase price, 
and obtain a rescission of the contract of sale, without 
alleging the insolvency, the non-residence, or fraud of 
the vendor, where a material portion of the premises 
was held adversely to the vendor at the timeof the 
sale, which fact the vendee did not know.—Baird v. 
Laivison, Ky., 15S. W. Rep. 252. 

124. WIFE’S SEPARATE PROPERTY.—In an action for 
lands bought by plaintiff at a sale on execution, and 
claimed by the execution debtor’s wife, as her separate 
property, a charge that the burden was onthe wife to 
sbow that the lands were bought and paid for with her 
separate funds is misleading, where the lands were 
bought for the benefit of the wife’s separate estate, and 
were partly paid for by her separate funds, and where 
she and her husband gave their notes for the balance, 
and she afterwards paid such notes with money bor- 
rowed for that purpose, and repaid such borrowed 
money out of her separate funds.—Schuster v. Bau 
Jewelry Co., Tex., 158. W. Rep. 259. 

125. WILLS—Contest. — The creditor in a judgment 
against the heir of one dying seized of real estate, 
which, in the absence ofa will, would pass to his heir, 
has an intecest that entitles him to contest the probate 
of a proposed will of deceased, which, if probated, will 
defeat the lien of his judgment.—Jn re Langevin’s Will, 
Minn., 47 N. W. Rep. 1133. 

126. WILL—Contest—Estoppel.—The fact that an heir, 
after learning that her ancestor has disinherited her, 
sues him for services rendered to him, and for property 
converted by him, and, after his death, prosecutes such 
suit to judgment against his administrator with the will 
annexed, does not estop her from contesting the va- 
lidity of the will.— Roberts v. Abbott, Ind.,26N. E. Rep. 
565. 





127. WILLS—Execution.— When a testatrix is so illiter- 
ate asto be compelled to make her mark to her will, 
and the draftsu.an, who is her husband, is the principal 
beneficiary, the burden is on the proponent of the will 
to show affirmatively that testatrix fully understood 
and approved the provisions of the will, but it is not 
necessary to show this by proof equivalent to showing 
that the will was read to testatrix by a disinterested 
person.—Mazwell v. Hill, Tenn , 15 8. W. Rep. 253, 
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